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Our Luke 
Commerce 


The commerce of the great 
lakes is making its high- 
est and most elaborate record in the 
year 1900. Not only is the business 
carried on the lakes greater during 
the present season than on any other 
occasion, but for the first time its 
details are being accurately meas- 
ured and the facts presented from 
month to month to those interested 
in those details. 

The very rapid growth in the com- 
merce of the Great Lakes which has 
been measured only at one or two 
points, and that in a fragmentary 
way, has for many years suggested 
the importance of some method by 
which the details of this enormous 
commerce could be measured and the 
shipments to and from each of the 
great ports of these lakes recorded. 
For several years the War Depart- 
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ment official at the Sault Sainte 
Marie Canal has made an accurate 
record of the shipments through that 
passage way which connects Lake 
Superior with the lower lakes, and 
statements have been made from 
time to time of the tonnage of ves- 
sels passing that point. But aside 
from this, no definite information has 
been had regarding the commerce of 
the Lakes as a whole or of the busi- 
ness of the various ports in the vari- 
ous articles entering into the business 
of that great highway of commerce 
which connects the producing with 
the manufacturing and consuming 
sections of our country. In 1899 
the matter was seriously taken up 
by the Bureau of Statistics of the 
Treasury Department and a system 
devised by which this information 
could be obtained, showing the re- 
ceipts and shipments of every port 
in all of the important articles en- 
tering into the Commerce of the 
Lakes, and at the beginning of the 
present season this system was put 
into operation and is proving effect- 
ive and satisfactory to all interests. 

The statistics just compiled, and 
which form a part of the July Sum- 
mary of Commerce and Finance, 
show that during the month of July 
5,385 vessels arrived at the 37 prin- 
cipal ports on the Great Lakes, and 
from the opening of navigation up to 
August 1st, the total number of ar- 
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rivals was 15,941. The proportion 
of the water transportation inter- 
ests of some of the cities on the Great 
Lakes, is also strikingly illustrated. 
For instance, there entered the port 
of Chicago during the month of 
July, 1,108 vessels, or an average of 
36 vessels per day. From the opening 
of navigation in April, to August 1, 
the vessel arrivals at Chicago aggre- 
gated 3,518. In the July record 
Cleveland ranked next to Chicago, 
there having been 533 arrivals dur- 
ing the interim, but for the season to 
date both Milwaukee and Buffalo 
outclass Cleveland, the total arrivals 
at Milwaukee being 1,599 and at 
Buffalo 1,355, as compared with 1,- 
336 arrivals at Cleveland. The port 
of Detroit was entered by 275 vessels 
during July and there were 944 arriv- 
als at Duluth, Wis., and 439 at West 
Superior, Mich., her sister city at the 
head of the lakes. 

There has been considerable discus- 
sion of late of the report that the 
railroads were taking from the Lake 
carriers a greater proportion of 
Northwestern grain shipments than 
ever before. It would appear, how- 
ever, from the latest statistics, that 
the inroads are less serious than sup- 
posed. The receipts of breadstuffs at 
the principal ports on the lakes are as 
follows: 


July 1900 Season 1900 
to Aug. Ist. 
Bushels. 
16,743,620 
333,612 
29,638,915 
16,040,389 
2,387,423 
946,156 


Articles. 


Wheat 1,184,073 
Flour(tons) 25,528 
Corn . . 11,043,583 
Oats . 4,116,455 
Barley .. . 239,523 
ee. 6-6 4 78,425 


Bushels. 
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The statement just compiled aiso 
refutes the popular fallacy that ‘he 
water transportation of grainin the 
Great Lakes district constitutes al- 
most exclusively a direct traffic be- 
tween Chicago and Buffalo. In the 
shipment of flour the ports of Dulith 
and Milwaukee are practically equal, 
the shipments at each port thus far 
this season having exceeded 100,000 
tons. In shipments of wheat Duluth 
is far ahead of all other ports, having 
shipped 1,014,193 bushelsin July and 
8,268,886 bushels during the season 
up to August 1. The neighboring 
port of West Superior, Wisconsin, 
stands next to Duluth, having shipped 
1,911,649 bushels during July, and 
5,239,051 during the season. Chicago 
heads the list in corn shipments, her 
total for July being 6,533,526 bushels 
and for the season 24,421,335 bush- 
els. In shipments of barley and oats 
Milwaukee leads, while in shipments 
of rye, Duluth holds first rank. Al- 
though originating at numerous diff- 
erent ports, the great bulk of the 
Lake grain trade converges at Buf- 
alo as a point of discharge. For in- 
stance, of the 16,743,000 bushels of 
wheat received at all the Lake ports, 
14,217,441 bushels were consigned 
to Buffalo, which port also received 
23,975,796 bushels of the aggregate 
of 29,638,915 bushels of corn arriv- 
ing at all ports. The iron ore traf- 
fic is a branch of Lake traffic in 
which the greatest interest is felt 
this year by all persons connected 
with the iron and steel industry. 
Thus far this season, the total re- 
ceipts of iron ore foot up 7,890,069 
tons, 1,869,721 tons being received 
at Ashtabula, 1,422,327 tons at 
Cleveland, and 1,154,465 tons at 





EDITORIAL. 


South Chicago during the season; 
while the principal ports of ship- 
ment were Two Harbors, with 1,- 
770,846 tons, and Duluth, with 
1,690,935 tons. 


A rar Cheek We publish in this issue 

“ystem. the interesting paper upon 
“Advance in Banking Methods” read 
by Mr. Richard Bradley at the last 
convention of the California Bankers’ 
Association. Mr. Bradley was chair- 
man of acommittee of the Association 
which, two years ago, formulated an 
elaborate plan for the issuing of ex- 
change by the California bankers 
through the mediumship of the 
clearing house, to be cashed at par 
by any bank in the Association, and 
which provided for the dividing 
of exchange between the issuing and 
paying bank, as a guard against giv- 
ing away, or issuing, exchange at par. 
This plan was published in full in the 
Journal and commented upon, at 
that time. It was not approved by 
the executive council, Mr. Bradley 
states, because the provisions to 
make it perfectly safe and secure, were 
thought to render the system a little 
too unwieldy for smooth operation. 
He now presents a substitute, which 
is embodied in his paper, and which, 
upon examination, will be seen to be 
much more simple than the original 
par check system. 


Indorsement on 
Separate Paper. 


The law of indorse- 
ment of negotiable 
paper is not a difficult matter to un- 
derstand, yet if it is not correctly ob- 
served, important rights may be 
lost. For instance, where a bona fide 
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purchaser receives, by indorsement 
from the payee, a negotiable note be- 
fore maturity, he takes a right of 
enforcement against the maker free 
from any defenses which the latter 
may have against the payee; but if 
the same note should be transferred 
by the payee to him, unindorsed, the 
purchaser would, in that event, take 
it subject to equities. There isall the 
difference in the world, therefore, be- 
tween acquiring a piece of negotiable 
paper under a correct form of in- 
dorsement, and an incorrect mode of 
transfer; in the former case it may 
be a valuable security, in the latter, a 
worthless document. In this connec- 
tion, we invite attention to the de- 
cision of the Supreme Court of 
Missouri in Bishop v. Chase, which 
presents an interesting and instruct- 
ive review of the authorities upon the 
effect of transferring a note by in- 
dorsement on a separate attached 
paper called an “‘allonge.’”’ This de- 
vice came into use when the back of a 
note was so covered by indorsements 
that there was not room for any 
more; then indorsements were al- 
lowed to be made on a separate piece 
of paper attached to the note. But 
the authorities on the subject, as col- 
lated by the Supreme Court of Mis- 
souri, show that it is only when the 
necessity for an allonge exists that it 
will be recognized as a valid mode of 
indorsing negotiable paper. In other 
words, if there is plenty of room on 
the back of a note, an indorsement 
thereof on a_ separate paper 
attached thereto, will not be ef- 
fectual to pass title free from equit- 
ies. This, however, it would appear, 
is contrary to the rule established by 
the Negotiable Instruments Law un- 
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der which an indorsement on a sep- 
arate attached paper, would seem to 
be effectual to convey a good title to 
the holder, free from equities, al- 
though there was plenty of room on 
the instrument itself. See our serial 
on the Law in this number for discus- 
sion of this point. 


Taxation of Certifi- A Chicago bank has 

cates of Deposit. submitted to the 
Internal Revenue Bureau a form of 
certificate of deposit payable at a 
definite time in the future, in which 
nothing is said about the payment 
of interest. There is a tax of two 
cents imposed on a sight or demand 
certificate not drawing interest, and 
of two cents per $100, upon a 
certificate otherwise than at sight 
or on demand, which draws interest, 
but the framers of the revenue act 
did not contemplate, nor expressly 
provide, for a tax upon a certificate 
payable otherwise than at sight or 
on demand, which did not draw in- 
terest, as is the case of the certificate 
in question. The question then was 
how such certificate should be taxed, 
if at all. The Commissioner very 
neatly creates a presumption in aid of 
the law, holding that any certificate 
so drawn will be presumed to draw 
interest, unless the contrary clearly 
appears; hence a certificate like the 
one submitted is taxed as acertificate 
drawing interest, although nothing 
is said in it about the payment of in- 
terest. 


Canadian Bank Banks in the United 


Circulation, 


States along the Cana- 
dian border are doubtless brought 
more or less into contact with Cana- 
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dian bank currency and the question 
becomes one for consideration 
whether there is anything in our laws 
which prevents them from receiviug 
and paying it out at a discount if 
they choose to do so. In this con- 
nection the decision of the Commis- 
sioner of Internal Revenue, which we 
publish in this number, will be of in- 
terest. A bank in the state of Wash- 
ington during the fiscal year of 1898- 
1899 had paid out as near as it could 
determine, the sum of $1,750in Cana- 
dian bank notes, as shown by its 
sworn return. The ruling is that the 
bank must pay $175 as a 10 per cent. 
tax thereon, it being held that when- 
ever Canadian bank notes or any 
notes, foreign or domestic, other than 
national bank notes, are used for cir- 
culation in the United States, any 
bank receiving such notes and paying 
them out again in the United States, 
is required to pay the tax of 10 per 
cent. under Section 20 of the Act of 
February 8, 1875. 


Bankrupt [adorser’s An interesting point 

Liability, in the law of bank- 
ruptcy is brought to our attention by 
the report of Nathan W. Littlefield, 
referee appointed by the United States 
District Court in the district of Rhode 
Island. It is, in brief, that where an 
indorser on a promissory note files a 
petition in bankruptcy and at the 
time of such filing, the note is not yet 
due, the indorser’s liability is not a 
“fixed liability,absolutely owing,’’and 
hence is not a provable debt against 
his estate. In other words, the re- 
sponsibility of indorsers who become 
bankrupt, to holders of unmatured 
paper on which their names appear, 
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is absolutely worthless so far as re- 
course upon their estate is concerned. 
This is a point for bankers to keep in 
mind inconnection with their indorsed 
paper. 


pistribution te We have received and 
the Consumer. publish an open letter 
from the Southern Wholesale Grocers’ 
Association, presenting a list of ques- 
tions upon which the Association is 
desirous of having replies, with a view 
of establishing more harmonious and 
mutually beneficial conditions in the 
production, manufacture, transporta- 
tion, distribution and consumption of 
products. The subject is a large one, 
and the association is in the hope of 
receiving much valuable counsel and 
aid from the replies to the questions 
which they present. 


Payment of Sav- Officers ofsavings banks 

ings Deposit. in New Jersey will be 
interested in the decision of the court 
of errors and appeals in Cosgrove v. 
Provident Institution for Savings, 
published in this number. The bank 
is protected in making a payment of 
a depositor’s money to one not entitled 
thereto, who presented the depositor’s 
bank book and, on the representation 
that such person was the depositor, 
received the money, the bank having 
used reasonable care to identify the 
payee. One of the bank’s by-laws, 
printed on its deposit books, provided 
that “all payments to persons who 
present the deposit book shall be valid 
payments to discharge the bank and 
officers.’”” This by-law was held to be 
acontract between bank and depos- 
itor, and protected the bank in mak- 
ing the payment. 
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Stolen Municipa) The controversy grow- 

Bonds. ing out of the ten mun- 
icipal bonds of the City of Yonkers, 
part of the $3,000,000 of securities 
stolen from the Manhattan Savings 
Institution in 1875, has come, fora 
second time, before the New York 
courts. These bonds were pledged 
by one Pell to a New York bank 
as security for a loan, eighteen 
years after the robbery, and the Man- 
hattan Savings Institution has been 
trying, unsuccessfully, ever since, to 
recover them from the pledgee bank. 
The first time the case was before the 
New York court of appeals, recovery 
was denied on the ground that the 
bonds were negotiable instruments 
and had been acquired, as such, by 
the pledgee before maturity, for a 
valuable consideration, without no- 
tice of the theft. The savings institu- 
tion has prosecuted the case a second 
time mainly on the contention that 
certain additional facts shown, 
namely, that the pledgor carried his 
deposit account with the pledgee 
bank as ‘‘trustee,’’ and that five 
years before, he had been convicted of 
crime, were sufficient to warrant the 
conclusion that the pledgee took the 
bonds under such circumstances as to 
put it on inquiry or charge it with 
notice. The pledgee, however, was 
not aware that the pledgor was a 
criminal, and its good title to the 
bonds is again upheld. 


Bonds of Bank The matter of employ- 


— ing appropriate lang- 


uage in bonds executed by bank offi- 
cers, in order to preserve a continu- 
ing liability of the sureties, is one of 
considerable nicety. The New York 
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Court of Appeals give us an instruc- 
tive object lesson in this respect. 
The treasurer of a savings bank, at 
an annual meeting of the trustees 
many years ago, was elected ‘for 
the ensuing year” and gave a bond 


conditioned that if he, at the expira- . 


tion of his office, or upon request, 
should render the institution a true 
account and pay over to his succes- 
sor all balances, and also should well 
and truly, honestly and faithfully, in 
all things serve the institution in 
the capacity of treasurer as aforesaid 
“during his continuance in office,’ 
then the obligation to be void; 
otherwise to remain in full force. 

The treasurer remained in office 
over twenty years without any new 
bond ever being given. He was 
guilty of various defaults and em- 
bezzlements ranging over a period of 
years which began some four years 
after the date of the bond. It was 
contended that the language in the 
bond obligating him to faithful service 
“during his continuance in office,’ 
covered the entire period for which 
he was treasurer; but the Court of 
Appeals holds otherwise—that the 
words “during his continuance in 
office” related only to the year for 
which the treasurer was first elected 
and that his sureties could not be 
held for defaults and embezzlements 
of the treasurer in subsequent years. 
Had the bond had a clause like the 
following added, then the result 
would have been different, the court 
points out, by reference to another 
case: 


“It being understood that this bond 
is to be binding for all the time the 
said M. T. shall hold said office of 
assistant treasurer, even though he 
told under successive appointments.”’ 


Commerce with Commerce between the 

Porto Rico. United States and Porto 
Rico has developed rapidly since the 
new act wentinto effecton May 1, 
1900. Imports into the United States 
from that island have increased 50 
per cent. over those of one year igo 
and are three times as great as the 
average when Porto Rico was Span- 
ish territory, while exports to the is- 
land have increased nearly 150 per 
cent. over one year agoand arenearly 
five times as much as the average when 
Porto Rico was Spanish territory. 
During the month of July, whose fi- 
gures have just been completed by the 
Treasury Bureau of Statistics, the ex- 
ports from the United States to the 
island were $529,729, against $206,- 
466 in July 1899, and $156,296 in 
July 1897. Taking the entire three 
months in which the new act has 
been in operation,May, June and July, 
the exports to the island were $2,- 
117, 207, against $873,453 in the 
corresponding months of 1899, $485,- 
279 in the corresponding months of 
1897, and $393,225 in the correspond- 
ing months of 1896. On the import 
side the figures for July 1900 were 
$640,023, against $448,267 in July 
1899, $145,273 in 1897, and $254,- 
676 in July 1896. 

It is apparent therefore from an 
examination of these figures that im- 
ports from Porto Rico in the three 
months’ operation of the new law 
are fully 50 per cent. in excess of 
those for the corresponding months 
of 1899 when the island was under 
the American flag but the former 
tariff relations yet unaffected, while 
they are nearly three times as much as 
in the corresponding months of the 
closing years of Spanish control of 
the island. Taking the export side of 
the picture the evidences of growth 
are still more plainly apparent. 
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ALTERNATIVE AND TRUST DEPOSITS. 


THE PAYMENT OF ALTERNATIVE AND TRUST DEPOSITS. 


SYNOPSIS OF INTRODUCTION, 


A the owner of a sum of money, often deposits same in a savings or commercial bank, 
9 opening an account, or taking out a certificate of deposit, in form payable to ‘‘A in 
trust for B,” ‘A and B,” ‘A and B, either or survivor,” ‘*B,” ‘*B, subjectto A,” orin a variety 
of other forms of this nature. 

A’s MOTIVE or intention in so doing may be various. Generally A likes to own and control 
his money while he lives, and he may put the deposit in this form to receive more interest, where, 
under the bank’s rules, he already has a deposit up to the interest-drawing limit in his own name; 
or to evade a tax law or otherwise conceal his true financial condition; or A may design that the 
deposit shall remain his, as long as he lives, and at his death shall go, by virtue of the terms in 
which it is payable, to B, thus attempting to make his bank account serve the purpose of a will, 
avoiding the formality of executing such an instrument, and the expenses of probate; or, more 
rarely, A may intend an out-and-out gift to, or creation of trust for, B, taking effect immediately, 
at once parting with individual ownership, and whatever control A afterwards exercises, if any, 
being subject to B’s rights, and in pursuance of any rights reserved to A, when giving B the 
title. 

A BANKER’S DILEMMA in the payment of such deposits is often presented. Generally 
the bank is called upon for payment by B after A’s death, sometimes before. A’s estate often 
makes a rival demand. In many cases, the bank will interplead A’s estate and B, withholding 
payment until the court determines which has title; but sometimes the bank, thinking it is author- 
ized by the terms of the deposit, will pay the money to B upon A’s death, and thereafter, in many 
cases, willlearn to its cost, as the result of a lawsuit, that title remained in A's estate, and that it 
will have to pay the money over again; in other cases, finding that the payment to B was rightful. 
In a few states, a statute protects the bank where a deposit has been made by “A in trust for #.” 
by permitting, in any case falling within its provisions, payment toBin the event of A's death, 
the ultimate right tothe money then being a matter for settlement between the rival claimants out- 
side the bank. 

THE GUIDING PRINCIPLES of law upon which the right to such deposits, and the question 
of who is entitled to their payment, must be determined —whether A has, or has not, made a gift 
to, or created a trust for, B—are briefly these: A gift is perfected by delivery; a trust is created 
by declaration. Neither can be made to take effect in the future; the delivery, or declaration, and 
passing of title from A must be immediate, if atall. A deposit by A with the intent and instruc- 
tion that it shall be his as long as he lives, and when he dies, it shall be paid to B, remains A’s, 
and upon his death belongs to his estate, and notto B, In determining whether a gift has been 
made, or a trust created (1) A’s intent must be ascertained; then if A has so intended (2) has the 
intent been consummated by the delivery or declaration required by law?—intent alone, without 
consummation, amounting to nothing. The form of the deposit is one factor in determining this, but 
the chief and controlling factors in every case are all the facts and circumstances surrounding the 
transaction of deposit: in addition co the form of deposit, what A has said to the bank officials 
to B, to others; what he has done with the deposit book or certificate of deposit; A’s financial con- 
dition; any facts as to carrying accounts in other forms; the relations of A and B and of A and 
others; in short, all A’s acts, statements, and surrounding circumstances as throwing light upon 
the question of an intended and consummated gift or trust at the time of deposit, or the reverse. 

The courts in different states are not entirely uniform in their views as to what facts are suffi- 
cient to constitute a perfected gift or trust. For example, in New York, if a deposit is made ‘‘A in 
trust for B,” and the form of deposit is absolutely the only evidence in the case, it will be presumed 
thay A intended to create a trust for B, at the time of deposit, and the form of deposit alone will be 
a sufficient declaration of trust; so that the intent will be consummated, and a presumptive trust 
created, entitling B who has claimed the deposit after A’s death, to payment, as against A’s estate. 
In Massachusetts, on the contrary, such mere form of deposit alone, without more, is insufficient 
to create a trust, and A’s estate has title. But, generally, other facts are present, and control the 
question of title. There is also alack of uniformity between different states as to what facts are 
sufficient to constitute a delivery; also as to the effect to be given to various other facts, or sets of 
fact, connected with the deposit transaction 

THE VARIED FACTS of each particu'ar case affording the final test and light for guidance 
2s to whether A has, or has not, madea gift or created a trust for B, entitling the latter to payment 
of a deposit carried in an alternative or trust form, our purpose here is a review, for the informa- 
tion of bankers, of the decided cases in the different states, upon this subject, bringing out partic- 
ularly the controlling facts in each case, upon which the title and right te payment of one or the 
other adverse claimant has been determined, For greater practical utility, the decisions ian each 
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state are published separately. Their perusal by bankers will, in many instances, it is believed, 
inculcate greater caution in the payment of such deposits according to the mere terms, or form. in 
which the same may be payable, and lead to greater respect being paid to ‘‘surrounding circim- 
stances” which may, in many instances, lead to the result that what is apparently or seemingly 
B’s, belongs, in truth, to the estate of A, who may have never done what, in law, was sufficien! to 


divest himself of title. 


IV, MAINE, 


The cases which have arisen in the 
State of Maine embrace all phases of 
the subject, and the decisions of the 
Supreme Court of Maine upon the 
various questions of title, present 
clear and consistent statements of 
the principles of law involved and 
correct application thereof to the 
facts of the particular cases. 

The Maine cases illustrate three 
different classes or forms of gift of 
savings deposits. First, the gift inter 
vivos—between living parties—in 
which the intention to give must be 
consummated by an immediate de- 
livery of the property to the donee 
or to some one for him, absolutely 
and irrevocably, without any refer- 
ence to its taking effect at some fu- 
ture time, the donor parting with 
all present and future dominion over 
it. Second, the gift causa mortis, or 
death-bed gift, in which the gift 
and delivery must be made during 
some illness or peril of the donor in 
contemplation of the near approach 
of death, to take effect absolutely 
only upon the death of the donor 
from such illness or peril. Third, the 
creation of a trust wherein there is 
a gift of the equitable title to the 
property by a sufficient declaration 
of trust by the donor, which declar- 
ation takes the place of the actual de- 
livery required in gifts of the legal title, 
and wherein the legal title remains in 
the donor until the termination of 
the trust. 

In all these cases,the particular facts 


. in each have been the test and guide 


as to whether a gift has been made ora 
trust created. Concerning theimport 
of a deposit in form ‘Ain trust for B,” 
the supreme court of Maine, like the 
court of appeals of New York, hold 
that this form ofentry, standing alone, 
is sufficient to create a prima facie 
trust in favor of B, which may be con- 
trolled by evidence showing a contrary 
import, or on the other hand fortified 
by evidence showing that the entry 
expresses the true import of the trans- 
action, and creates a completed trust 
in favor of B. 

As in other states, so in Maine, the 
facts disclose frequent misconceptions 
by depositors, and by bank officers as 
well, of the legal essentials to a com- 
pleted gift. Often, deposits have been 
made under one or another form of 
entry, with the intention that the 
money should remain under the con- 
trol of the depositor during life, and 
at the death of the depositor, what 
was left of it, should go to another. 
Of course, there being no present de- 
livery and parting of control by the 
depositor, the intended gift has been 
ineffectual and much disappointment 
caused the intended beneficiary who, 
at the death of his supposed benefac- 
tor, learns that there has been nolegal 
transfer of title to him, and that the 
money is not his, but belongs to the 
estate of the depositor. A good illus- 
tration is afforded by thecase of 
Parcher v. Saco & Biddeford Savings 
Institution. A mariner, who had been 





ALTERNATIVE AND TRUST DEPOSITS. 


induced to save his money by the 
widow of a sea captain, and feeling 
that the one who had been his best 
friend in life was justly entitled to be 
remembered after his death, went to 
the bank where he had his money on 
deposit, and asked that it be put in 
such form that, at his death, it would 
go to the widow. The treasurer 
thereupon advised and caused the 
entry to be made: ‘‘Payable also to 
Mrs. Leavitt incase ofdeath of H. 
Peters.’ The mariner was, of course, 
ignorant of law, and both he and 
the widow rested content under the 
belief that the latter had _ been 
provided for. But at his death, the 
deposit was held to belong to hisestate, 
andnot to the widow, as there had been 
no gift during life, and the intended 
gift, to take effect upon his death, 
was, of course, ineffectual. The 
bank’s treasurer would have given 
much better advice, had he suggested 
that a will, in favor of the widow, 
be drawn. 

There are other cases of this na- 
ture in Maine, and they are numer- 
ous in many states where poor 
people, ignorant of the law, acting 
under advice of an officer of a sav- 
ings institution, have had their de- 
posits so arranged as to be payable 
in case of death, to another. The 
bank has been regarded as the foun- 
tain of knowledge and the bank 
officer as an eminently safe adviser. 
Yet, when death has _ happened, 
the intention and design of the de- 
positor has been frustrated and the 
money has, instead of going to the 
intended beneficiary, gone to the 
legal representatives of the deposit- 
or’s estate, because the law of wills 
has not been followed, largely through 
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the depositor’s ignorance and his im- 
plicit faith in the bank’s advice. It 
would be difficult to conceive the ex- 
tent of the disappointment and mis- 
ery and injustice, which has been 
caused by these attempted future 
gifts, only discovered to be ineffectual 
when too late to rectify the mistake. 
The savings of a lifetime often go 
astray and into unmerited hands. 
How important, therefore, for the 
bank officer to be thoroughly famil- 
iar with the law of this subject. 
Following are the Maine cases in 
chronological order of decision: 


A DELIVERING BOOK TO C FOR 
BENEFIT OF B. 


Hill v. Stevenson, 63 Me. 364. 


Where A, having a deposit in her own name 
in a savings bank, delivers the book to C, saying 
“I give this money to B, and I want you to take 
the book and after my decease give the money 
to B,” and C takes the book and holds same un- 
til after.A’s death, there is a gift to B, who is 
entitled to the money as against the estate of 


A. 


Alice Murch had a deposit in her 
own name in the Saco and Biddefora 
Savings Bank and during her life- 
time she handed the book to Nehe- 
miah Hill and said to him that she 
gave the money in the bank on that 
book to his wife (Harriet Hill) and 


Isabella Stevenson. She said “I give 
that to Harriet and Isabella. I want 
you to take the book and take care 
of it and after my decease to divide 
the money equally between Harriet 
and Isabella.’’ Harriet and Isabella 
were the two daughters of Alice 
Murch. Hill took the book and held 
it until after her death. 

In a suit by Harriet and Isabella 
against the administrator of the es- 
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tate of Alice Murch to establish their 
right to the deposit there was a de- 
cree in their favor. 

Held: The evidence satisfactorily 
shows that Alice Murch gave the 
money she had in the Saco and Bid- 
deford Savings Bank to the plain- 
tiffs by a delivery of her savings 
bank book to Nehemiah Hill for 
their use and benefit; and after such 
gift she ceased to have possession of 
the book or to exercise any control 
over the money deposited, and that 
the plaintiffs assented to and ac- 
quiesced in said gift. The plaintiffs 
have made out a perfect title to the 
money in controversy. 


A DEPOSITING IN NAME OF B. 


Robinson v. Ring, 72 Me. 140. 


A, having a deposit up to the limit in his own 
name, made a further deposit in the name of B. 
A always retained the book, and once when B 
saw it and asked if he should keep it, A replied, 
“No, not now; I will keep it.” 

Held, the evidence fails to show any intention 
to give, any delivery to, or any trust created in 
favor of, B, and the latter having received the 
money from the bank, after A’s death, must ac- 
count to A’s estate therefor. 


Francis B. Ring having’ deposited 
in the Richmond Savings Bank the 
sum of $2,000, the bank refused to 
receive a further deposit in his name; 
then he made a deposit of $300 in 
the name of his brother, Stillman H. 


Ring. He continued depositing in 
the name of Stillman until the sum 
amounted to $1,300. During all this 
time he retained possession of the 
deposit book and at the time of his 
death it was found among his pa- 
pers. There was no evidence of any 
delivery of the same to his brother. 
At one time when Stillman and 
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Francis were looking over the papers 
of the latter, Stillman had this book 
in his hands and asked his _ brother 
if he should keep it, to which the 
reply was: ‘“‘No, not now; I will 
keep it.’”’ Notrust was declared when 
the deposits were made and there 
was no satisfactory evidence of any 
subsequent declaration of trust. 
Stillman nowhere testified that Fran- 
cis ever gave the book to him. 
Stillman having received the $1,300 
in the savings bank, it was decreed 
that he account to the estate of 
Francis therefor. 

Held: There was no gift causa 
mortis, for there is no evidence of 
any act or declaration under the 
pressure of immediate and pending 
death, or of any delivery. 

To constitute a valid gift inter 
vivos the giver must part with all 
present and future dominion over the 
property given. He cannot give it 
and at the same time retain the 
ownership of it. There must be a 
delivery to the donee. Here was no 
delivery as such. There is no act 
shown to have been done to pass the 
title. The evidence fails to satisfy 
us that there was any intention to 
give, any delivery to, or any trust 
created in favor of, Stillman H. Ring. 
EVIDENCE OUTSIDE OF ENTRY. 

Northrop v. Hale, 72 Me. 275. 

In this case it is held that evidence, 
aside from the bank book,is admissible 
to vary the effect of the entries and 
show the intention of the depositor 
either at the time of the deposit or 
subsequent. 

B SUB. TO A. 
Northrop v. Hale 73 Me. 66. 


A put her money in bank inthe name cf “B, 
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sub. toA.” <A retained the bank book during 
her lifetime and it was in her possession when 
she died. B did not know of the deposit until 
after A’s death. 

Held, the money belongs to A’s estate and 
not to B. 
and loss of dominion by A, are wanting in this 


The essentials to a gift, delivery to B 


case, 


On June 10, 1874 Eliza M. Robin- 
son deposited in the Portland Sav- 
ings Bank $2,000 in an account: 

“Mary Eliza Northrop; sub. to E. 
M. Robinson.” 

Mrs. Eliza M. Robinson was child- 
less and Mary was a daughter of 
her nephew. Eliza retained the bank 
book during her lifetime and it was 
in her possession at the time of her 
death. She drew the dividends as 
they accrued and $25. of the principal 
and used the sums so drawn entirely 
for her own use. It did not appear 
that Mary ever knew of the fact 


of the deposit having been made. 
A bill in equity by Mary against 


the administrator of Eliza for the 
deposit was dismissed. 

Held: There was no gift inter vivos, 
The bank book remained in the pos- 
session of Mrs. Robinson. Thefunds 
deposited ever remained subject to 
her control. By the very terms of 
the deposit as entered on the books 
of the bank it was “sub. (subject) 
to Mrs. E. M. Robinson’ and her 
conduct and that of the bank was in 
entire accordance with such views. 
The entry in the pass-book decisively 
establishes the proposition that here 
there was no complete and perfect 
gift. 

A declaration of an intention to 
give isnot a gift. The donor must 
be divested of, and the donee invested 
with, the right of property. The in- 
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dispensable essentials of a gift, de- 
livery to the donee, and loss of do- 
minion over it by the donor, are 
wanting in this case. 

In the case at bar there was not 
merely no notice at any time of the 
deposit, and no delivery to Mary of 
the pass-book, but a complete con- 
trol of the deposit reserved to the de- 
positor and exercised by her. 

If there is a trust in the case at 
bar, itis for the depositor. There is 
no language indicating a trust for 
Mary but the reverse, that it was for 
the depositor subject to her control 
and controlled by her. This nega- 
tives a trust for Mary. There has 
been no delivery of the bank book. 
If the savings bank book was given to 
Mary as trustee, it was as trustee for 
the depositor. Parol evidence is ad- 
missible to show the intention of the 
depositor either at the time of the 
deposit or subsequently, but none 
such was offered. Neither did the 
depositor declare herself as trustee, or 
as making the deposit for a cestui 
que trust for whom she was trustee. 
Where a trust is once completely and 
effectually created, whether by a for- 
mal instrument, or by parol where a 
parol declaration is sufficient, the trust 
is beyond revocation, by the simple 
act of the donor. But here there was 
no such trust. There never was a 
moment when the depositor had not 
entire control of the funds and when 
she could not have revoked the trust 
if there had been one created. 


B; c. b. p. A. 
Northrop v. Hale, 73 Me. 71. 
A, having $1,700 on deposit in her own name 


and being limited to $2,000 in that account, de- 
posited the further sum of $2,000 in the name 
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of “B,c. b. p. (can be paid) A.” A always re- 
tained the book and B did not know of the de- 
posit until after A’s death. Held, the money 
belongs to A’s estate as she never divested her- 
self of title. 


On June 29, 1874, Elizabeth M. 
Robinson having $1,700 in the Maine 
Savings Bank, which bank was sub- 
ject to the provisions of the statute 
limiting the amount of any one de- 
positor to $2,000, deposited the fur- 
ther sum of $2,000 in the name 
“George J. Northrop;c. b. p. (can 
be paid) Elizabeth M. Robinson.” 

A bill by George against the admin- 
istrator of Elizabeth to recover the 
deposit was dismissed. 

Held: The deposit, when made, was 
not deposited in trust for the com- 
plainant, who was not aware of its 
existence, so far as appears. If there 
was any trust it was for the depos- 
itor, but this billis not brought to 
enforce any such trust. 

Mrs. Robinson always had the book ; 
she never parted with it. She never 
by word or act transferred her title, 
but drew for her own purposes the 
accruing interest and such portion of 
the original deposit as she deemed ex- 
pedient. The control of the money 
deposited never vested,and was never 
intended to vest, in the complainant. 
There was never a moment of time 
when he could have drawn out a 
dollar had he so wished. It ever re- 
mained under the control of the de- 
positor. 


B, SUBJECT TO A DURING HER 
LIFETIME. 


Barker v. Frye, 75 Me. 29. 


A deposited money in the name of “B, subject 
to A during her lifetime, informing the bank and 
also B that the money was forhim. Subsequently 
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she had the words ‘‘subject to A” erased, tel! 
the bank the time had come to give B full con 
and the money become B’s absolute propert: 
stand in his name without restriction She « 
informed B by letter, and he replied, request: 
her tosend him the book. Afterwards A 
livered the book to C, with a written order ! 
the deposit. After A’s death, ina controv: 
between B and C,B is held entitled to 
money. When the deposit was first made, the 
intention of A was clearly shown and there was 
a declaration of trust in favor of B. When later, 
the words “subject to order of A” were eras 

A divested herself of trusteeship, B’s letter 
questing the book was an acceptance of the gift, 
anb the money was B’s absolutely. The actual 
delivery of the deposit book to B was not neces- 
sary. A was without power, therefore, to dis- 
pose of the money. 


In May, 1870, Lydia P. Frye, 
grandmother of the plaintiff, Edward 
Barker, and of three others, made 
four distinct but equal deposits in the 
Augusta Savings Bank, taking a book 
for each with the same heading ex- 
cept the name, the one here in ques- 
tion being payable 

‘‘Edward Barker, subject to the 
order of Lydia P. Frye during her 
lifetime.”’ 


Subsequently she made other depos- 
its which, with the accumulated in- 
terest, were duly entered in the book. 
Each book had upon it the same 
amount. The dividend of August 1, 


1872 was withdrawn. At the time 
of making the first deposit, Mrs. Frye 
said to the treasurer of the bank that 
she desired to make a deposit for each 
of her grandchildren, of whom she 
named Edward Barker as one, to 
which she proposed to make additions 
from time to time, and expressed the 
hope that with the accumulated in- 
terest, the deposit might amount to 
enough to be of advantage to them 
when they should reacha suitable age 
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to take charge of the money them- 
selves. She said she ‘‘wanted to do 
something for the children.”” She sub- 
sequently informed Barker of what 
she had done and thatthe money was 
intended for him and the other children. 

On September 19, 1881, Mrs. Frye 
appeared at the bank with the books 
and informed the treasurer “that the 
time had come when she desired to 
make such a change in the terms of 
the deposits made for her grandchil- 
dren * * * as would give them full 
control over them, and the amounts 
on each book become the absolute 
property of the parties named there- 
in and her right to control them 
should cease. Her expressed wish was 
that her claim over the amount of the 
deposits should be withdrawn as to 
each case, and the books so changed 
that they would stand in the names 
of her grandchildren without any re- 
striction whatever.’’ The treasurer 
then, and at her request, erased from 
the books the original entry, “subject 
to the order of Lydia P. Frye,” and 
erased the same entry from the books 
of the bank. Of thischange the plain- 
tiff, Edward Barker, was immediately 
notified by letter with the additional 
information that the books would be 
delivered the first time they met. Bar- 
ker replied with the request that the 
books might be sent him. 

A short time before her death she 
delivered the books to William A. 
Frye with a written order to enable 
him to draw the amount of each de- 
posit. 

In this suit by Edward Barker 
against William A. Frye to recover 
the possession of the deposit book, 
claimed by both parties, there is a de- 
cree for the plaintiff. 
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Held: The making of the deposit by 
Mrs. Frye in its original form, her de- 
claration to the treasurer that the 
deposits were for the children and her 
informing of Barker of what she had 
done and that the money was intend- 
ed for him and the other children 
clearly showed the intention of the 
depositor and constituted a declara- 
tion of trust in his favor. When later 
she had the words “‘subject to the or- 
der of Lydia P. Frye”’ erased, she di- 
vested herself of her trusteeship as 
well as of all interest in, or control 
over, the money, and invested Barker 
with the absolute title and control 
over it. Barker’s reply to her letter 
informing him of the change, request- 
ing that the books might be sent to 
him, was an acceptance of the gift. 

So far as necessary to make a valid 
gift of the money and divest Mrs. Frye 
of any interest in it as trustee or 
otherwise, everything was done and 
completed. Nocondition remained at- 
tached to the deposit; nothing to be 
done in the future. Theintention that 
the gift was then to take effect can- 
not be disputed. Under the by-law 
of the bank, in view of which Mrs. 
Frye's act must be construed, by 
which all deposits are entered on the 
books of the bank and a book given 
to each depositor in which every de- 
posit made by him will be entered, 
which will be his voucher and the evi- 
dence of his property in the institution, 
the person whose name appears un- 
conditionally on the books of the bank 
must, by the bank, be considered the 
depositor and alone, in person or by 
order, be authorized to withdraw the 
deposit. After this change, Mrs. Frye 
could not, and Barker could, with- 
draw the money credited to him upon 
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the books. Applying the strictest 
rules laid down in the decided cases 
as necessary to constitute a valid gift 
and this would stand the test. 

But much stress is laid upon the 
fact that the deposit book was not de- 
livered to Barker. This was not nec- 
essary. A delivery of the property 
given, actual or constructive, is un- 
doubtedly necessary to a valid gift,as 
evidence that the donor has parted 
with all control of and interest in 
the property. But the nature of this 
delivery must depend upon the facts 
of each case. The law does not re- 
quire impossibilities or useless cere- 
monies. When the deposit stood upon 
the books subject to Mrs. Frye’s or- 
der, a declaration of trust in herself 
and an acceptance of the cestui que 
trust was sufficient, for she couid 
not deliver the money to herself, anda 
delivery to the beneficiary would de- 
feat the trust intended. 

It is, however, conceded that a de- 
livery of the pass book would have 
been sufficient, and the cases show 
that it is so even without an assign- 
ment. But the book is only evidence 
of the right to the property. Its 
delivery is not a delivery of the thing 
itself, but the evidence of it. The 
bank’s books are just as good evidence 
of title to the deposit as the book 
given to the depositor. When the 
change of entry was made, thus giv- 
ing authority to the bank to pay to 
the depositor, it was a more effectual 
delivery thanif an unsigned pass book 
had been given to the donee. In any 
event, the delivery need not be direct- 
ly to the donee, but may be to an- 
other for him. Here the evidence of 
title was given tothe treasurer for the 
sole benefit of the donee. But this is 
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not all. The deposit was the sub ect 
of the gift. The act and declarations 
of Mrs. Frye, with the change in the 
books, were equivalent to a_ with- 
drawing and redepositing the money 
for the donee. If this had been done, 
the delivery could hardly have been 
questioned. But theceremony would 
have been a useless one and would 
have added no force to the evidence of 
a change of property. Where proper- 
ty is already in the hands of the 
donee, proof of an actual manual tra- 
dition at the time of making the gift 
is not essential. 

Here the title to the deposit is in 
Barker. The possession of the pass 
book, one of the evidences of that title 
and his voucher, is in the hands of the 
defendant, William A. Frye. How it 
came there is not material. His 
signment from Mrs. Frye, however 
obtained, cannot avail. The proper- 
ty having been conveyed to Barker, 
though by gift, that gift could not 
be revoked. It will not be set aside 
except in behalf of a creditor or a sub- 
sequent purchaser. William A. Frye 
is neither. There is no pretence that 
he was a creditor or that he paid any 
consideration for the assignment and 
the book itself gave him sufficient no- 
tice of the previous conveyance. He 
then has no title to the money, or the 
book, and can stand in no better po- 
sition than Mrs. Frye or her represen- 
tative. After she had done all that 
was necessary to complete the gift, 
she notified Barker that she held the 
book for him. She then, at best, held 
itin trust. That trust would follow 
it into whomsoever hands it might go 
with notice. This notice William A. 
Frye had. Ifthe contract is executed 
wholly, or, it not wholly, yet 


as- 
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in a substantial degree, and there 
remains something to be done to 
complete the title or otherwise render 
the enjoyment more beneficial to the 
plaintiff, equity will require that thing 
to be done, although the promise was 
wholly voluntary. Here the contract 
was wholly completed. To render the 
enjoyment of the thing more beneficial 
to the plaintiff, it is necessary that he 
should have the book withheld by the 
defendant. 


A; SUBJECT ALSO TO B. 


Curtis v. Portland Sav. Bank, 77 Me. 151. 


\ deposited money in the name of “A, sub. 
also to B,” afterwards retaining the book and 
making subsequent deposits and withdrawals 
until,four days before her death, she delivered B 
the book saying “keep this, and if anything hap- 
pens to me, bury me decently, put a headstone 
over me, and anything that is left is yours.” 

Held, There was no gift inter vivos to B at 
the time of deposit, but the delivery of the book 
four days before her death, constituted a gift 
causa mortis by A to B, subject to the trusts 
with which the gift was coupled. 


In March 1878, Mrs. Jane McCue, 
having a deposit in the Portland 
Savings Bank, went to the bank with 
her niece Catherine E. Curtis, and 
by her directions an officer of the 
bank made this memorandum on the 
deposit book: 

“Sub. also to Cath. E. Curtis.” 

Mrs. McCue retained possession of 
the deposit book and subsequently 
on various occasions both deposited 
and withdrew out money of the de- 
posit. 

On May 30, 1883, four days before 
her death, Mrs. McCue called Cather- 
ine to her, directed her to get the key 
from her bureau drawer and unlock 
her trunk and bring the bank book 
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to her, which Catherine did and Mrs. 
McCue then said: ‘Now keep this, 
and if anything happens to me, bury 
me decently and put a_ head-stone 
over me, and anything that is left is 
yours.”’ Catherine then took the book 
and kept it and her aunt died June 4, 
1883. 

In an action by Catherine E. Curtis 
against the Portland Saving Bank to 
recover the balance due on the deposit, 
she is given judgment for the amount 
due on the book. 

Held: When the plaintiff, by direc- 
tion of her aunt, took the key from 
the bureau drawer, unlocked the 
trunk, and took therefrom the sav- 
ings bank book and her aunt said, 
“Now keep this and if anything hap- 
pens to me bury me decently, and put 
a head-stone over me, and anything 
that is left is yours,” this in our 
opinion constituted a gift causa 
mortis. 

The entry “Sub. also to Cath. E. 
Curtis’”’ which the depositor caused 
the bank also to make in March 1878 
in her savings bank book, and also 
in the books of the bank, showed that 
she then had in contemplation a gift 
to the plaintiff, but it was not com- 
pleted by delivery. 

But on May 30th, only four days 
before her death, the declaration above 
quoted accompanied by the manual 
delivery of the deposit book, rendered 
unmistakable her intention. The de- 
livery was sufficient. 

Nor did the special qualification an- 
nexed to the gift defeat it. This was 
only coupling the gift with the trust 
that the donee should provide for the 
funeral of the donor. If thereare any 
debts, the plaintiff must see them 
paid. 
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B, TRUSTEE FOR A; PAYABLE 
_ ALSO TO B IN CASE OF DEATH 
OF A. 
Parcher v. Saco & Biddeford Sav. Inst. 78 Me. 
470. 

. Ahad his money in bankin the name of *B,trus- 
tee for A; payable also to Bin case of death of A,” it 
being A’s intention that B should have his 
money when he died. Upon A’s death, the de- 
posit is held te belong to his estate and not to B, 
as there was neither a gift by A to B inter vivos, 
nor causa mortis. 


Mrs. Marianna Leavitt persuaded 
Herman Peters, a mariner in the em- 
ploy of her husband, Captain Amos 
Leavitt, for a long time, to save his 
money, and in consequence he sent 
home money, from time to time, to 
her to be deposited for him inthe sav- 
ings banks in Saco. Herequested her 
to put the money in two banks, so 
that if anything happened to one of 
them he would have something in the 
other. Mrs. Leavitt made the first 
deposit for him May 6, 1878, in the 
Saco & Biddeford Savings Institution 
under this entry: 


“Mrs. Marianna Leavitt, trustee 
for Herman Peters.”’ 


This form of entry was made at the 
suggestion of the treasurer of the 
bank. Other deposits were made un- 
der the same entry from time to time, 
a part by Mrs Leavitt and a part by 
Peters himself, but all from the earn- 
ings of Peters. Mrs. Leavitt as 
trustee for Peters took originally,and 
kept possession of, the deposit book 
up to the death of Peters, except when 
Peters took it to carry to the bank 
when he made deposits. 

Soon after February 7, 1882, when 
Captain Leavitt died, Mr. Peters went 
to the bank and said: “This deposit 
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is payable to Mrs. Leavitt in case of 
my death.’’ The treasurer replicd, 
‘‘She has the control during your | fe, 
but it is not payable to her after your 
death.” Mr. Peters said: ‘Then 
make it so.’”’ He was asked if he had 
any relatives. He replied, ‘Yes, !ut 
none that I want to have this depos- 
it.’’ Thereupon the treasurer of ihe 
bank added tothe entriesin the ledger 
and in the deposit book: 


‘Payable also to Mrs. Leavitt 
in case of death of H. Peters.’ 


These entries remained without fur- 
ther change to the time of Peters’ 
death. After having this change made, 
Peters told Mrs. Leavitt that he 
wanted her to have his money in the 
bank when hedied. She replied, ‘Then 
you must have it fixed so that I can 
get it.’’ His reply was, “It is already 
fixed.’’ This was the first that Mrs. 
Leavitt knew of the change in the en- 
tries in the bank books. She did not 
know of the change when it was 
made. No part of the deposits or in- 
come was ever withdrawn by any 
one. 

This action is brought by the ad- 
ministrator of Peters to recover the 
deposits. The Saco and Biddeford 
Savings Institution was organized in 
Saco in May, 1827, under act of legis- 
lature. In section one of the act of 
incorporation it is stated: ‘And all 
deeds, grants and conveyances, cove- 
nants and agreements made by their 
treasurer, or any other person under 
their authority and direction, pur- 
suant to the by laws of the corpora- 
tion, shall be good and valid, and 
said corporation shall have power to 
make any by laws for the convenient 
management of their concerns, not re- 
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ALTERNATIVE AND TRUST DEPOSITS. 


pugnant to the laws of the state.”’ 

Article 18 of the by-laws is as fol- 
lows: 

‘Any depositor may designate at 
the time of making his deposit, the 
period for which he is desirous the 
same shall remain, and the purpose 
for which the same is made, and 
such depositor or his legal represen- 
tative shall be bound by such con- 
ditions by him voluntarily annexed 
to his deposit.” 

Article 21: ‘The act of making a 
deposit shall be considered sufficient 
assent on the part of the depositor to 
the by-laws and regulations of this 
institution.”’ 

Held: The money sued for unques- 
tionably belonged to the plaintiff’s 
intestate in his lifetime. He earned 
the money and it was deposited in the 
defendant bank as his money and for 
his benefit. It would pass upon his 
death to his administrator, if he did 
not effectually dispose of it in his 
lifetime. 

It is not claimed that he made any 
gift inter vivos, but it is claimed that 
by causing to be made upon the bank 
ledger the entry ‘Payable also to 
Mrs. Leavitt in case of death of H. 
eters,” he made an effectual gift causa 
mortis. Such gifts are not to be fa- 
vored, as they conflict with the gen- 
eral policy of the law relating to the 
disposition of the estates of deceased 
persons. To be valid and take the 
property out of the general law of 
administration of estates, the gift 
must be made during some illness 
or peril of the donor and in con- 
templation and expectation of death 
from that illness or peril, and death 
must also ensuetherefrom. This case 
does not disclose such circumstances 
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and the intended gift is ineffectual. 
The money belongs to the adminis- 
trator. 


A; PAYABLE ALSO TO B. 
A AND B. 
A OR B; PAY EITHER IN ANY 
EVENT. 


Drew v. Hagerty, 81 Me. 231. 


The gift of asavings bank book by A, husband 
to B, wife, causa mortis, is invalid without an 
actual delivery of the book from A to B, or to 
some one for B, and the delivery must be made 
for the express purpose of consummating the 
gift; and a previous and continuing possession 
by B is not sufficient. Hence, where the book 
was already in the possession of B, and A said 
“you may keep it,” this was insufficient. 


Daniel Hagerty, who died January 
14, 1884, deposited, in 1879, moneys 
in three savings banks which, at the 
time of his death, amounted to about 
$3,000. One of the deposit books bore 
the indorsement: 

‘‘Payable also to Mary 
Hagerty ;”’ 
Another was in the names of 
“Daniel and Mary Hagerty ;”’ 
and the third was issued to 

“Daniel or Mary Hagerty; pay 

either in any event.” 

Mary Hagerty, wife of Daniel, with- 
drew the money after the death of 
Daniel, and this action was by the 
administrator of Daniel against Mary 
to recover the amount. Judgment 
for plaintiff. 

Held: The most important question 
is whether the gift of a savings bank 
book, from husband to wife, causa 
mortis, is valid without delivery, 
provided the book is, at the time of 
the alleged gift, already in the pos- 
session of the wife. The action was 
tried before the chief justice and he 
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ruled that to constitute a valid gift 
causa mortis, there must bea delivery ; 
that if the property “be at the time 
already in the possession of the donee, 
the donor’s saying to the donee ‘you 
may have it,’ or ‘you may keep it—it 
shall be yours’ does not pass the 
property in the case of a gift causa 
mortis.”’ 

We think this ruling wascorrect. If 
the act of delivery was for no other 
purpose than to invest the donee 
with possession, no reason is per- 
ceived why it might not be dispensed 
with, when the donee already had 
possession. But such is not its only 
purpose. It is essential in order to 
distinguish a gift causa mortis froma 
legacy. Without an act of delivery, 
an oral disposition of property, in 
contemplation of death, could be sus- 
tained only as a nuncupative will; 
and in the manner and with the lim- 
De- 


itations provided for such wills. 
livery is also important as evidence of 


deliberation and intention. It is a 
test of sincerity and distinguishes idle 
talk from serious purposes. And it 
makes fraud and perjury more diffi- 
cult. Mere wordsare easily misrepre- 
sented. Even the change of an em- 
phasis may make them convey a 
meaning different from what the 
speaker intended. Not so of an actof 
delivery. Like the delivery ofa turf, 
or thedelivery of a twigin the ancient 
mode of conveying estates, or the de- 
livery of a kernel of corn, or the pay- 
ment of one cent of the purchase 
money to make valid the sale of a 
cargo of grain, an act of delivery ac- 
complishes that which words alone 
cannot accomplish. 

Gifts causa mortis ought not to be 
encouraged. They are often sustained 
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by fraud and perjury. It was an at- 
tempt to sustain such a gift by fraud 
and perjury that led to theenactment 
of the statute against fraud and _ per- 
jury. 

We areaware that some text writers 
have assumed that when the property 
is already in the possession of the 
donee, a delivery is not essential. 
But the cases cited in support of the 
doctrine nearly all relate to gifts inter 
vivos and not to gifts causa mortis, 
A gift inter vivos may be sustained 
without a distinct act of delivery at 
the time of the gift, ifthe property is 
then in the possession of the donee, 
and the gift is supported by any ac- 
quiescence of the donor, or other en- 
tirely satisfactory evidence. But the 
question we are now considering is 


not whether a gift inter vivos can be 
sustained without a distinct act of 
delivery, but whether sucha relaxation 
of law can be allowed in the case of a 
gift causa mortis. We think not. 
Reason and the weight of authority 
are opposed to such relaxation. 

It is the opinion of the court that 
the gift ofa savings bank book, causa 
mortis, to be valid, must be accom- 
panied by an actual delivery of the 
book from the donor to the donee, or 
to some one for the donee; and that 
the delivery must be made for the ex- 
press purpose of consummating the 
gift; and that a previous and continu- 
ing possession by the donee is not 
sufficient. 


BOR A. 


Augusta Sav. Bank v. Fogg and Dearborn, 52 
Me. 538. 


A deposited money payable to “Bor A,” 6 
having no notice of the deposits until after the 
death of A. A few days before his death,A told 
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cutor that he had the savings bank book 
house, and to deliver it to B after his 
death; delivering the executor at this time a tin 
trunk, with the key, containing all his valuables 
except the book in dispute. After A’s death 
the executor delivered the book to B. 

Held: No gift to B and the deposit belongs to 
There was no delivery of the bank 
book during the life of B. 


his €Xx 
in t! 


A’s estate. 


Amos C. Hodgkins during his life- 
time deposited in the Augusta Sav- 
ings Bank various sums of money 
in the name of 


“Dorothy J. Dearborn or Amos 
C. Hodgkins.” 


He continued making deposits un- 
til shortly before his death. Dorothy 
was a sister of Amos. The latter had 
no knowledge or notice of the de- 
posit until after the death of her 


brother. 
A few days before Hodgkins died, 
he sent for John B. Fogg, the exec- 


utor of his will, to come to the 
house of Mrs. Paul where he was 
living. Fogg had previously been in- 
formed by Hodgkins that he had 
been nominated executor in his will. 
For nearly a year Hodgkins had kept 
a portion of his valuables in a locked 
tin trunk, inside of a locked travel- 
ing trunk, at Fogg’s house, going to 
it when he pleased. Fogg at this 
interview carried the tin trunk to 
Hodgkins bed. The savings bank 
book in controversy was not in t!is 
tin trunk, but was in a wooden 
trunk in another room in Mrs. Paul’s 
house, and neither the book nor the 
trunk was produced. On Fogg’s ar- 
rival, Hodgkins sat up in bed, took 
the tin trunk and called on Mrs. 
Paul for the key. He then unlocked 
it and said: “I am going to deliver 
you this property. There is quite an 
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amount of it, quite a large amount, 
there are thousands here.’’ He then 
delivered to Fogg the tin trunk, 
with the key, containing all his valu- 
ables, except the book in dispute. He 
stated that he had another book in 
the house that was for his sister, 
and requested Fogg to deliver it to 
her after his death. He had sent for 
Mrs. Dearborn to come and visit him 
and he expected to be able to deliv- 
er her the book himself. He had pre- 
viously expressed his intention to - 
Fogg to give her more than the 
others. Fogg received the tin trunk 
and key but did not find the book in 
question in it. He found it after the 
testator’s death in the wooden trunk 
at Mrs. Paul’s and delivered it to 
Mrs. Dearborn in accordance with 
Hodgkin’s instructions. 

Thereafter both Mrs. Dearborn and 
Fogg, as executor, claimed the funds 
and gave notice to the bank, which 
filed a bill of interpleader. The ques- 
tion for the court to determine was 
whether at the time of the death of 
Hodgkins, title to the sum repre- 
sented by the bank book was in 
Mrs. Dearborn, who claimed it as a 
gift inter vivos, or in Hodgkin’s es- 
tate. The conclusion of the court is 
that there was no gift. 

Held: The learned counsellors for 
the claimant set up her claim “not 
by reason of any trust, nor of a 
donatio causa mortis, but as a valid 
gift inter vivos.”’ 

The evidence shows an intention to 
give, but not during life. The gift 
would have been complete upon the 
delivery of the bank book. The tes- 
tator retained possession of it be- 
yond all question until a few days 
before his death. He then delivered 
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the key of a trunk, containing the 
book, not to the claimant nor to any 
other person to be forthwith delivered 
to her, but to the executor named in 
his will for her ‘‘at his decease.’ Had 
he recovered, would the title of the 
deposit have gone from him? Was 
the gift complete in his lifetime? 

By giving the evidence the most 
favorable construction of which it is 
susceptible in the claimants favor, 
she was only entitled to receive the 
bank book upon the contingency of 
the supposed donor’s decease. The 
end of his life was made a condition 
precedent to a complete transfer of 
the deposit to the supposed donee. 
Even if the substituted delivery of 
the key to the trunk could take the 
place of an actual delivery of the 
bank book, which is stoutly denied, 
no gift inter vivos is shown. A gift 


of that sort must be complete be- 


tween the living. It cannot be con- 
summated after the death of the 
supposed donor. Such a disposition 
would be inoperative under the stat- 
ute of wills. 


A DELIVERING TO B. 


Goulding v. Horbury, 85 Me. 227. 


A, anticipating death, delivered to B the key 
of a cupboard, containing valuables and savings 
bank book, saying he gave B the cupboard and 
all there was in it. B unlocked the cupboard in 
his presence, handled and examined the contents, 
put some of her own belongings therein, locked 
it, and ever afterwards kept the key until A’s 
death, three days later. 

Held: A sufficient actual delivery to constitute 
a gift causa mortis to B. 


Thomas Pemberton, an old and il- 
literate man, with no other family 
than an illegitimate daughter, 36 
years old at the day of his death, had 
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by his letters to her and in other w. ys, 
manifested a strong affection for sich 
daughter, and she was the only o-cu- 
pant in the house with him when he 
died. He had forsome years made 
her his principal confidant in his |,us- 
iness matters and had frequently in- 
timated in his letters that she would 
some day receive his property or the 
bulk of it. His estate consisted mainly 
of stocks, bonds and savings bank 
books of the value of some $15,000 
which he kept in a small, portable 
cupboard in the room where he lived. 
During his last sickness, while expect- 
ing death, he gave her from his pocket 
two wallets, containing $100 in money 
and the key of the cupboard, saying 
that he gave her the money and the 
cupboard and all that was init. She 
thereupon unlocked the cupboard in 
his presence, he seeing what she did, 
and after some hasty handling and 
examination of the papers, she locked 
them in the cupboard again, ever after 
during his sickness keeping the key in 
her own pocket. Soon after this, on 
the same day, she placed some valu- 
ables of her own in the same cupboard. 
He had physical strength enough to 
have got from his bed and taken the 
articles and passed them to her by his 
own hand. Hedied within three days 
after this act. 

Held: The jury were authorized on 
these facts to find a sufficient, actual 
delivery to consummate the gift. 

Strict rules on this branch of the 
law are absolutely indispensable and 
the courts look with disfavor and sus- 
picion on death-bed gifts established 
on parol evidence, and the public 
should be educated, as far as may be, 
to the habit of making testamentary 
dispositions. But the facts of this 
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case are more favorable for establish- 
ine a delivery than were those exhib- 
ite by the testimony in Hatch v. At- 
kinson, 56 Me. 324, where it was held 
that the delivery of a key of a small 
trunk containing money and govern- 
ment bonds, would not be regarded 
as « delivery of so much money and 
bonds, although such was the purpose 
and design of the donor. Inthatcase 
the testimony was more or less con- 
tradictory and suspicious. The claim- 
ant was presumably not a relative of 
the donor. Had the claim succeeded 
it would have resulted in a complete 
family despoliation and the manual 
delivery was of the trunk and key and 
not of any articles in the trunk. But 
here the gift was a natural one, and 
had been evidently contemplated for 
years before the donor’s final sick- 
ness. 


A IN TRUST FOR B. 


Kath Sav. Instn. v. Hathorn, 88 Me. 122. 


A deposited money “A intrust for B,” told 
the bank he wished the money to go to B at his 
decease, told a sister of B that the money was 
for 8 at his decease, but never told B thereof. 
A retained the book until his death, and never 
drew any part of the principal or interest. He 
told his housekeeper the money would be a great 
help for B. 

Held: The entry “in trust for” is sufficient to 
create a prima facie trust for B. It might have 
been controlled by evidence showing a contrary 
intention, but such evidence is wanting; and the 
evidence in the case confirms the trust. The 
equitable title went to Bat the time of deposit, 
and the legal title followed upon A’s death. 


On July 1, 1882, Henry Walker de- 
posited $700 in the Bath Savings In- 
stitution and took out a deposit 
book 

‘Henry Walker in trust for Alice’ 
B. Files.” 
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At the time of making the deposit 
he had a conversation with the treas- 
urer of the bank as to its form and the 
treasurer told him if he put the book 
in any one’s name, in trust for any 
one, it would go tothat person at 
his decease, and Mr. Walker said he 
wished it to; that he wished it to go 
to Miss Files. Mr. Walker retained 
the bank book ever after, but never 
drew any part of the principal or in- 
terest therefrom, but took the book to 
the bank occasionally to have the ac- 
crued dividends added. On one occa- 
sion very soon after the deposit was 
made, Miss Files’ sister was visiting 
at his house and saw the book among 
some other papers; she took it upand 
saw the form of entry and he told her 
then: ‘‘Yes, that is for Alice at my de- 
cease, and the next will be for you.” 
The sister communicated this inform- 
ation to Alice who expressed her sat- 
isfaction thereat. Walker also on 
several occasions told his housekeeper 
that the book was for Alice; “that 
will be a great help to Alice, won't it” 
etc. 

Walker diecd October, 2, 1891 and 
the book was found among his papers. 
The bank brought this bill of inter- 
pleader against his administrator and 
Alice B. Files to determine the title to 
the deposit. 

Held: The evidence shows that Mr. 
Walker intended the deposit for Alice 
at his decease, but never communicated 
his intention to her. 

The authorities all say that a gift 
inter vivos must be complete. The 
donor must divest himself of all do- 
minion over the thing given and the 
title must pass absolutely and irrevo- 


cably to the donee. 
A voluntary trust is an equitable 
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gift and, like a legal gift inter vivos, 
must be complete. A declaration of 
trust as effectually passes the equit- 
able title of the fund to the cestui asa 
gift inter vivos passes the legal title 
tothedonee. Thedistinction between 
them is of a technical nature. In a 
trust, the real title vests in the donee, 
but the legal title, perhaps carrying 
control of the property, may be placed 
elsewhere; while ina gift, both the 
real and legal title instantly fall to the 
donee. It is not necessary, therefore, 
that he who declares a trust should 
divest himself of the legal title, if per- 
chance, he so does it as to transfer the 
real or equitable title to the cestui; 
for then he creates anestate really no 
longer his own. He may retain the 
legal title, giving him control, but for 
the benefit of the cestui, according to 
the terms of the trust. His control 
becomes subject to the direction of 


courts ofequity that always supervise 


the administration oftrusts. They 
are the children of equity ; they spring 
from it and cannot survive without 
its aid and control. The trustee is 
merely an agent to administer them, 
and nothing more. 

A trust of personal property may be 
created or declared by parol. 

In this case the deposit is in the 
name of the donor “in trust for the 
donee.’”’ Standing alone, this entry 
does not work an absolute, indisput- 
able gift in the form of adry trust, 
that is, a trust without limitation or 
condition, that may be terminated at 
the will of the cestui; but extrinsic 
evidence is competent to control its 
effect. 

The evidence discloses that at the 
time the donor made the deposit, he 
expressed a desire that the donee 
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should have the money at his death, 
That certainly shows no intent to 
part with the legal title at an earlier 
day. He is said to have subsequently 
made talk of the same purport; but 
he neither informed the donee of the 
deposit, nor made any effort, nor did 
any act, to apprise her of it, or of his 
intention concerning it. The deposit 
on his part was both voluntary and 
secret. Information may have been 
communicated to her by others, but 
never at his request nor with his 
knowledge. 

What evidence, then, operates to 
pass the equitable title in the deposit 
to her? He had consummated no 
contract with her. His intentions 
were kept in his own breast. He 
could have withdrawn the money at 
any time and have made a new dis- 
position of it and she may not have 
been the wiser, so far as he knew. It 
is just as essential, to establish the 
trust sought to beset up here, to 
prove some act on the part of the 
donor that shall operate to pass the 
equitable title to the donee, as it is to 
prove delivery in a gift inter vivos. 
Both require the same essentials. In 
both, some title must pass from the 
donor, differing only in degree. A 
gift must be executed by delivery; a 
trust by declaration. 

All our cases require something more 
than a mere intention to give,a prom- 
ise to give, or an expectation to give. 
Benevolence alone will not do. There 
must be beneficence also. The mystery 
sometimes supposed to exist about a 
trust, cannot change the nature of a 
transaction. A voluntary trust is a 
gift, and requires all the essentials of 
a plain gift to sustain it. 


Some of the cases are in conflict 
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concerning the question now under 
consideration, more in the application 
of the law to the ever varying facts in 
the numerous cases, than otherwise; 
but our own cases are all consistent, 
and squarely hold to the doctrine 
that a trust in personal property may 
be created by parol, and that a de- 
posit in bank in the name of another 
may be explained or controlled by 
evidence outside the written terms of 
the deposit. 

In this case the terms of the de- 
posit clearly show an intended trust 
in favor of the donee, but may becon- 
trolled or limited by extrinsic evidence. 

This evidence confirms the trust, 
showing that it should cease at the 
death of the donor and that the legal 
title should then pass to the cestui. 
When the deposit was made the treas- 
urer of the bank told the donor that, 
at his decease, the money would go to 
the donee, and the donor replied that 
was his wish. Allthesubsequent acts 
and declaration of the donor show 
the same intent. 

The gift cannot be upheld as an ab- 
solute gift inter vivos, nor asa gift 
causa mortis, for these gifts require a 
delivery of the res, a complete trans- 
fer of title. They differ from a gift in 
trust,in that they purport to and 
must pass the whole title, so that the 
donor can have no dominion or con- 
trol over them. But a gift in trust 
withholds the legal title from the 
donee. It may be transmitted to a 
third person, or it may be retained by 
the donor, but in either case the equit- 
able title has gone from him, and un- 
less the declaration of trust contains 
apower of revocation, or the wide 
discretion of chancery attaches, it 
leaves him powerless to extinguish 
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the trust. Ofcourse the trust must 
be established by proof, and the fact 
that no evidence ofa voluntary trust, 
once created, remains or can be shown, 
does not alter the principle. Many 
rights fail of enjoyment from lack of 
evidence that might once be adduced. 
So a secret trust may be valid when 
it can be proved, but if the donor 
conceals the evidence of it and later 
appropriates the fund to his own use, 
it is simply a wrong on his part that 
prevails because of his perfidy, and 
goes unpunished and unnoticed, be- 
cause unknown. The cestui’s rights 
are the same, although his remedy 
may have been destroyed. 

The prevailing doctrine now is that 
notice to the beneficiary is not neces- 
sary to the validity of a trust; but 
when shown, it has controlling effect. 

In this case, the entry “‘in trust for”’ 
is of clear and unmistakable import 
and sufficient to create a prima facie 
trust. It might have been controlled 
by evidence that would haveshown a 
contrary intention but such evidence 
is wholly wanting. Moreover, all the 
declarations, acts and conduct of the 
donor are consistent with the pre- 
sumption arising from the entry it- 
self, and show that it expresses the 
true import of the transaction and 
creates a completed trust in favor of 
the donee. 


A AND B OR THEIR SURVIVOR IN 
JOINT TENANCY. 


Norway Savings Bank v. Merriam, 88 Me. 146. 


A deposited money “A and B or their survivor 
in joint tenancy,” always retaining the bank book 
and never informing B of the deposit. A's in- 
tention was that the deposits, or what remained 
of them, should go to B at her death in case B 
survived A, and take the place of certain pecuni- 
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ary provisions for B in her will, but A died with- 
out ever changing her will in this respect. 

Held: There was no gift inter vivos, nor causa 
mortis, nor was there the creation of any trust 
in favor of B, and upon her death, the money 
belonged to A’s estate. 


On April 27, 1892, Mrs. Esther S. 
Reed, having at the time a deposit 
in the Norway Savings Bank of $1,- 
901.23 standing in her own name, 
surrendered her bank book and had 
the whole of her deposit transferred 
to two new accounts. By her direc- 
tion the sum of $950.62 was entered 
as follows: 

Esther S. Reed and Harry Q. 


Millett or their survivor in joint 
tenancy.”’ 


And the sum of $950.61 was en- 
tered by her direction 
“Esther S. Reed and Myra J. Mil- 


lett or their survivor in joint ten- 
ancy.” 


Both pass books were delivered 
to Mrs. Reed and were always af- 
terward retained by her; they were 
found after her death by her execu- 


tor among her private papers. She 
never in any way notified either 
Myra J. or Harry Q. Millett of the 
transaction at the savings bank, nor 
did either of them have any knowl- 
edge of it from any source until after 
her death. 

Mrs. Reed died October 26, 1892, 
leaving a will dated August 13, 
1883, nearly nine years before the 
time of making the deposits above 
referred to, in which she bequeathed 
$1,000 in favor of Harry C. Millett 
and $500 in favor of Myra Q. Millett. 
Myra was an adopted daughter of 
Mrs. Reed, and Harry the son of 
Mrs. Millett. Mrs. Reed never drew 
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any portion of the principal or in- 
terest of the deposits, and _ the 
accounts were in no way changed, 
except that the semi-annual interest 
was placed to their credit. 

Evidence was introduced of deciar- 
ations and statements made by Mirs, 
Reed tending to show an intention 
on her part that these deposits 
should take the place of the pecuni- 
ary provisions of her will in favor 
of Mrs. Millett and her son, and that 
she intended to change her will by 
striking out the bequests in their fa- 
vor. She died without having made 
any change in her will. 

Both of these deposits being claimed 
by the executor of Mrs. Reed’s will, 
as belonging to her estate, and by 
Mrs. Myra J. Millett and Harry Q. 
Millett respectively, the Norway Sav- 
ings Bank interpleaded the parties to 
have the title determined. 

Held: That the acts of Mrs. Reed 
were not sufficient to constitute a 
gift of each of these deposits must be 
and is conceded. To constitute a 
valid gift inter vivos, the giver must 
part with all present and future do- 
minion over the property given. He 
cannot give it and at the same time 
retain the ownership of it. There 
must be a delivery to the donec or 
to some one for the donee. And the 
gift must be absolute and irrevocable 
without any reference to its taking 
effect at some future period. 

Here there was no delivery, actual 
or constructive. No surrender by 
Mrs. Reed of the control over the 
deposits. Whatever Mrs. Reed’s in- 
tention may have been, intention 
alone is not sufficient to constitute a 
valid gift. 

For the same reasons, as well as 
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for others, these were not gifts causa 
mortis. 

But it is claimed that these acts of 
Mrs. Reed were sufficient to create 
voluntary trusts infavor of Myra and 
Harry. (After referring to its lan- 
guage in Bath Savings Institution v. 
Hathorn, the court continues): The 
creation of a trust is but the gift of 
the equitable interest. But on account 
of the difference in form and purposes 
of the two transactions, it necessarily 
follows that different acts are essen- 
tial in the two cases. While delivery 
and surrender of all present and future 
dominion over the property given is 
absolutely necessary in a gift, these 
would be inconsistent with the very 
purposes of a trust, where a person 
creates himself as the trustee; pos- 
session and control in such a case re- 
main in him who has the legal title, 
subject to the direction of courts of 
equity. 


But while delivery and surrender of 
possession are not necessary in the 
creation of such a trust as is here 
sought to be maintained, there must 
be other acts which are so far equiv- 
alent as the nature of the transaction 


will permit. A perfect or completed 
trust is created where the donor 
makes an unequivocal declaration, 
either in writing or by parol, that he 
himself holds the property for the 
purposes named. He need not in ex- 
press terms declare himself trustee, 
but he must do something equivalent 
to it, and use expressions which have 
that meaning. To create a trust the 
acts or words relied upon must be un- 
equivocal, implying that the person 
holds the property as trustee for an- 
other. There must be an executed 
gift of the equitable title without 


TRUST DEPOSITS. 661 
any reference to its taking effect at 
some future time. 

While courts of equity will enforce 
a perfect and completed trust al- 
though purely voluntary, it is cer- 
tainly true that equity will lend no 
assistance towards perfecting a vol- 
untary contract or agreement for 
the creation of a trust, nor regard it 
as binding so long as it remains ex- 
ecutory. In order for such a trust 
to be valid and enforceable, it must 
always appear from the written or 
oral declaration, from the nature of 
the transaction, the relation of the 
parties and the purposes of the gift, 
that the fiduciary relation is com- 
pletely established. Nor will the 
court enforce as a trust a transac- 
tion which was intended as a gift 
but is imperfect for that purpose, 
for then every imperfect instrument 
would be made effectual by being 
converted into a perfect trust. If 
such a trust is otherwise sufficient- 
ly created, its validity is not affect- 
ed by the fact that the donor re- 
served the right to modify the pur- 
poses or revoke the trust, nor that 
he reserved the income of the trust 
fund during life. 

The foregoing is the general doc- 
trine in relation to voluntary trusts 
as laid down by many authori- 
ties. 

Applying these general principles 
to the facts in the cases under con- 
sideration, it becomes necessary to 
determine whether Mrs. Reed by any 
unequivocal language or act showed 
her intention to create an executed 
voluntary trust with respect to these 
deposits in favor of the persons named, 
so that whatever legal rights she 
retained were to be thereafterwards 
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held by her as _ trustee for the 
donees. 

We do not think that any acts or 
language of hers can admit of such 
interpretation. She never made a 
declaration of trust, formal or other- 
wise. She never notified the per- 
sons named as joint tenants of the 
transactions at the savings bank; 
and while this may not be necessary 
if the creation of the trust is clear- 
ly established, it is a circumstance 
of greater or less weight according 
to the facts of each case, upon the 
question of intention. It seems to 
us that she purposely retained pos- 
session of the pass books and with. 
held all knowledge of the transac- 
tion from the persons named in the 
entries upon the books in order that 
she might retain the control of the 
deposits for her own purposes if 
necessary. We cannot see that she 
ever, by act or word, constituted 
herself a trustee of these sums of 
money for others. 

It is of course true that the tran- 
saction at the savings bank in April 
1892 had some significance and that 
by the change that Mrs. Reed had 
made at that time she intended to 
do something for the benefit of the 
persons whose names by her direc- 
tion were respectively entered upon 
the books as joint tenants with her. 
But we think it is clear from the na- 
ture of the transaction that she did 
not intend by this transfer of her 
deposit to the new accounts, to 
make at that time fully executed 
gifts either of the legal or equitable 
‘title to the new deposits, or to part 
with all control over the same, ex- 
‘cept such as she might retain as 
trustee for the benefit of others; but 
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rather that her intention was ‘o 
make a testamentary disposition of 
these deposits so that the persons 
named should each take, in case lie 
or she survived her, what might 
be left of each sum after her death. 
Such an attempted disposition is in- 
operative because contrary to the 
statute of wills. 

It cannot be claimed that the per- 
sons named as joint tenants could 
draw any portions of the funds until 
after the death of Mrs. Reed; until 
that time she intended to retain pos- 
session and control, not merely as 
trustee. It was only after her death 
that the survivor should have the 
benefit of the money deposited ; until 
that time the attempted gift was not 
to take effect. 

There is a well-recognized distinc- 
tion, and one upon which may de- 
pend the validity of the transaction 
between a fully executed gift or trust 
in which the donor reserves the right 
to the income or even to such part 
of the principal of the fund as may 
be needed, as in Davis v. Ney, 125 
Mass. 590, and Stone v. Hackett, 
12 Gray (Mass.) 227 and an unex- 
ecuted trust which is not to take ef- 
fect until the death of the donor. 

Our conclusion, therefore, is that 
there was no perfected gift of either 
the legal or equitable title to the 
sums deposited by Mrs. Reed in the 
Norway Savings Bank, and that 
these deposits consequently belong to 
her estate. 


PAY TO B. 
Larrabee v. Hascall, 88 Me. 511. 
A, having a deposit of $600 in a savings bank, 
while on his death bed, gave B, his nurse, his 
bank book, with a written order on the bank for 
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$200, to be drawn after his death, the proceeds 
to be used for funeral expenses, for a headstone, 
an! the balance to goto B. B kept the book 
and order and when A died, he drew the $200 
which the administrator of A thereupon claimed. 
B, disregarding this claim, expended the money 
as requested by A, and retained the balance, 
$12, for himself. 

Held; There was an equitable assignment of 
the $200 by A to B, and there was sufficient 
delivery to pass title to B as a gift causa 
morus, 


John P. Larrabee was 72 years 
old, lived alone, and had been sick 
for about six months prior to his 
decease and from this sickness he 
died. James A. Hascall nursed and 
cared for him for about three months 
prior to his death, which occurred 
June 11, 1892. On April 25, 1892 
Larrabee gave Hascall the following 
order: 


West Durham, April 25, 1892. 
To the Treasurer of the Auburn 


Savings Bank; 
Pay to James A. Hascall, 
two hundred dollars and 
charge to Deposit Book 


No. 11875. 
John P. Larrabee. 


Larrabee then had $486.26 in the 
bank on this book. After signing 
the order, Larrabee delivered the 
order and book to Hascall, then 
saying to him: “Take this Jim; 
when Iam gone draw the money, 
put a monument over my brother 
Stillman’s grave, pay my funeral ex- 
penses, and the rest is yours.”’ 

Hascalltook the savings bank book 
and order and retained them in his 
possession until after the death of 
Larrabee. Two days thereafter, on 
June 13, 1892, he presented the book 
to the savings bank, drew the $200 
and surrendered the order to the 
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bank, the bank officials not then 
knowing of Larrabee’s death. He 
afterwards surrendered the bank book, 
with the remainder of the deposit 
therein, to the administrator, who 
demanded the said sum of $200 
should be paid him by Hascall. 

Subsequently Hascall paid out of 
the $200 without any authority from 
the administrator, all but $12, for 
the funeral expenses of Larrabee and 
for the monument of his brother 
Stillman, in accordance with the re- 
quest of the deceased. 

In thisaction by the administrator 
against James A. Hascall to recover 
the full sum of $200 as belonging to 
Larrabee’s estate, recovery is denied 

Held: Had the order been for the 
full amount represented by the sav- 
ings bank book, such an order ac- 
companied by the bank book would 
constitute a valid transfer of the 
funds, without further notice, or 
even an acceptance of the order by 
the bank. 

Here the order was not for the 
full amount, but notwithstanding that 
fact the intention of the deceased is 
clearly manifest and that was to 
transfer a specific and definite sum. 
With the delivery of that order and 
the bank book to Hascall we are unable 
to perceive any valid reason why 
the deceased didnot thereby transfer 
his title to that specific sum as effect- 
ually as though it had been for the 
entire amount of the deposit. Such 
was undoubtedly his intention, man- 
ifested by the language of the order 
itself and the attendant circumstan- 
ces. It Was certainly an equitable 
assignment and it is held both in 
England and this country that any 
delivery of property which transfers to 
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the donee either the legal or equitable 
title is sufficient to effectuate a gift. 

In Brill v. Tuttle, 81 N. Y. 454, it 
is held that if the language is ambig- 
uous and the order not negotiable 
“the attendant circumstances may be 
shown to determine the intention and 
understanding of the parties.’’ There 
is a distinction to be noticed between 
those instruments which are in form 
negotiable and on their face show that 
they were drawn upona particular 
fund, and those that are not nego- 
tiable. 

In this case the order was not ne- 
gotiable. It was signed by the de- 
ceased, and together with the bank 
book was delivered to the defendant 
in the presence of the person who wit- 
nessed it. At the sametime there 
was a declaration of trust that the 
defendant should take the same and 
when the deceased was gone, was to 


draw the money, put a monument 
over his brother’s grave, pay his fun- 
eral expenses, and the rest to keep for 


himself. This wasa gift coupled with 
a trust which the defendant has ex- 
ecuted. 

This delivery of the evidence and 
means of reducing the gift to posses- 
sion was sufficient, so far as the ele- 
ment of delivery was concerned, to 
pass the title as a gift causa mortis. 
There was actual delivery so far as 
the nature of the property would 
admit of. Applying to this case the 
strictest rules laid down in the de- 
cided cases as necessary to constitute 
a valid gift causa mortis, and it will 
stand the test. This delivery, ac- 
companied by the declaration of 
trust, was the unmistakable mani- 
festation of theintention of thedonor 
of making a final disposition of the 


LAW JOURNAL. 


$200 represented by the order and 
the bank book, and was a valid gilt 
causa mortis. The defendant hel: 
the same in trust upon the terms 
expressly prescribed by the donor a 
the time the gift was perfected by 
the delivery to him. 

Nor does the fact that the defend- 
ant as donee took the gift upon the 
terms and qualifications annexed to 
it, as prescribed by the donor, defeat 
it or affect its validity as a giit 
causa mortis. 

A gift of this nature cannot avail 
against creditors and the donee 
would take it subject to the right of 
the administrator to recall it if 
necessary for the payment of the 
debts of the deceased. But there be- 
ing no creditors whose rights could 
be affected by it, the transaction was 
one where the administrator stands 
in no better position than would the 
deceased himself, and is equally ef- 
fectual whether with or without 
consideration. 

It is true the donor did not die 
for a month and a half after the gift 
was made, yet at the time it was 
made, he was suffering from _ the 
sickness from which he died. He 
was underthe apprehension of death 
and was then so sick that he re- 
quired a nurse, and this sickness 
continued to increase until it term- 
inated in death. The gift was made 
during the last sickness of the donor; 
it was evidenced by every element 
necessary to constitutea valid gift; 
it was coupled with a trust reposed 
in and conferred upon the donee to 
perform certain duties, the terms of 
which were to be performed after 
the decease of the donor. The trust 
appears to have been fully and 
faithfully executed. The title to the 
property, therefore, so far asthe de- 
ceased, his administrator, and the 
bank were concerned, was by the order 
in writing and the delivery of the 
same, together with the bank book, 
vested in the defendant. 
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A COURSE OF STUDY 
OF THE 


NEGOTIABLE INSTRUMENTS LAW. 


ENACTED IN NEW YORK, CONNECTICUT, COLORADO, FLORIDA, VIRGINIA, MARYLAND, MAS~ 
SACHUSETTS, WASHINGTON, OREGON, NORTH CAROLINA, UTAH, TENNESSEE, WISCON- 
SIN, NORTH DAKOTA, RHODE ISLAND AND THE DISTRICT OF COLUMBIA. 


Embracing special reference to the changes thereby wrought in the former law of the 
subject in all the above states—Commenced in June 18y9 number. 


NoTre.—As enacted in New York, the Negotiable 
Instruments law is divided into nineteen articles as 
follows: 


1. GENERAL PROVISIONS (Sections 1—17) 
NEGOTIABLE INSTRUMENTS: Form and Interpre- 
tation (20—42) 

. Consideration (s0—55) 
. Negotiation (60—8o0) 
. Rights of holder (go— 98) 
. Liabilities of parties (110—119) 
. Presentment for payment (130—148) 
. Notice of dishonor (160—189) 
Discharge (200—206) 
BILLS OF EXCHANGE (210—215) 
. Accep‘ance (220—230)) 
. Presentment for acceptance (240—248) 
13. Protest (260—268) 
. Acceptance for honor (280—290) 
15. Payment for honor (300—306) 
16. Billsin a set (310—315) 
17. PROMISSORY NOTES AND CHECKS (320--325) 
18. Notes given for patent rights (330—332) 
19. Laws repealed: When takes effect (340—341) 

The provisions of the law naturally fall under feur 
general classifications. 

a. General Provisions. 

b. Negotiable Instruments in General. 

c. Bills of Exchange. 

d. Promissory Notes and Checks. 

The text of the law is the same in all the states(with 
some slight exceptions which will be noted) but the 
numbering of the sections, and in some states of the 
articles, is not uniform, There is, however, the same 
continuity of articles and text, except that in some 
instances “General Provisions” follow, instead of 
precede, the remainder of the act. By following this 
course of study with reference tothe New York act, 
asabove outlined, the reader in each state can apply 
the same to the law of his own state. 


NEGOTIABLE INSTRUMENTS IN 
GENERAL. 
ARTICLE IV: NEGOTIATION. 
We have heretofore considered the 
various requirements to which an instru- 
ment must conform to be negotiable, and 


the rules governing the consideration 
upon which a negotiable instrument is is- 
sued. We now come to the subject of 
negotiation of the instrument, which is 
embraced in Article 1V of the Negotiable 
Instruments Law. The first section of 
this article (section 60 of the Act) defines 
what constitutes negotiation. It is as 
follows: 


Sec. 60. What Constitutes Negotiation. 
—An instrument is negotiated when it is 
transferred from one person to another in 
such manner as to constitute the trans- 
feree the holder thereof. If payable to 
bearer, it is negotiated by delivery; if 


payable to order, it is negotiated by the 


indorsement of the holder completed by 
delivery. 


This is a simple and readily understood 


statement. Bearer paper passes from 
hand to hand, by mere delivery; paper 
payable to the order of named payees or 
indorsees, requires their indorsement, as 
well as delivery. Delivery in the one 
case, and indorsement and delivery in the 
other, are the modes of transfer of the 
title to negotiable instruments, vesting 
in the holder in due course (as described 
in section 91) the right to enforce the 
same for its full amount free from any de- 
fect of title of prior parties, and free from 
defenses available to prior parties among 
themselves. 

In the case of there 


“order” paper, 
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must be both indorsement and delivery, to 
vest in the holder his full rights. If there 
is an indorsement alone, without delivery, 
no title whatever is conveyed to the in- 
dorsee;"if there is a delivery of the in- 
strument for value, without indorsement, 
the “transfer vests in the transferee such 
title as the transferor had therein, and 
the transferee acquires, in addition, the 
right to have the indorsement of the 
transferer. But for the purpose of deter- 
mining whether the transferee is a holder 
in due course, the negotiation takes effect 
as of the time when the indorsement is 
actually made” (See Sec. 79.) 

It is usual to write an indorsement on 
the back of an instrument, but it would 
seem that this is not strictly essential, 
Some courts have held that an indorse- 
ment upon any part of the instrument is 
sufficient, if done with the intention of 
indorsing it. Sometimes the indorse- 
ment is made upon a separate piece of 
paper attached to the instrument called 
an “allonge,” when there is not room on 
the instrument itself. The following 
section provides the rule of the Negoti- 
able Instruments Law governing how an 
indorsement should be made: 


Sec. 61. Indorsement; How Made.— 
The indorsement must be written on the 
instrument itself or upona paper attached 
thereto. The signature of the indorser, 
without additional words, is a sufficient 
indorsement. 


First, concerning the place of the in- 
dorsement, we see the provision is ‘on 
the instrument itself or upon a paper at- 
tached thereto.” 

There is no requirement here that the 
indorsement shall be “on the back” of the 
instrument; simply that it shall be “on 
the instrument,” which means that an in- 
dorsement anywhere on the instrument, 
front or back,would be sufficient, although 
of course, it is customary and usual to in- 
dorse on the back Furthermore, the 
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place of indorsement is not even restricte 
to the instrument. It may be ‘“‘upo: 
paper attached thereto.” The law 
“allonge” (as such an attached paper i 
termed) grew out of the necessity of pr 
viding and attaching an additional picc 
of paper, where the back of the instrument 
wes so full of indorsements that there 
was no room for more, and many decis- 
ions exist which limit the validity of the 
allonge as a mode of transfer by indorse- 
ment to those cases where there is such 
necessity therefor. (See decision of su- 
preme court of Missouri in Bishop y. 
Chase published at page 685 this number, 
where thecourt holds anindorsement upon 
an “allonge,” where there was room for 
indorsement on the instrument itsel!, in- 
effectual to pass title tothe transferee 
free from equities, citing many decisions 
in its support.) But the author of the 
Negotiable Instruments Law was of opin- 
ion that an indorsement might be on an 
allonge, not only in cases of necessity, 
because of lack of room on the instrument, 
but wherever the parties found it conven- 
ient so to do although there might be room 
on the instrument itself, and he thought 
that a rule limiting allonge indorsement 
to the former class of cases might be pro- 
ductive of questions of fact as to whether 
there was, or was not, such room, which 
might be determined variously. So, in 
framing the section above quoted, pro- 
viding how an indorsement may be made, 
the requirement simply is that the indorse- 
ment must be written on the instrument 
itself ‘‘or upon a paper attached thereto,” 
without any restriction of the effective- 
ness of the “allonge” to cases where there 
isno room for indorsement upon the in- 
strument itself. Consequently, wherever 
the Negotiable Instruments Law is in 
force, this provision would doubtless per- 
mit an effective indorsement, upon an at- 
tached paper or “allonge,” conveying 
title free from equities, irrespective of 
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whether, or not, there was room for in- 
dorsement upon the instrument itself. 

Section 61 further provides that “the 
signature of the indorser, without addi- 
tional words, is a sufficient indorsement.” 
An indorsement in blank, by mere signa- 
ture, alone, of the indorser, is one of the 
various modes of indorsement. The var- 
kinds of indorsement, and their 
eflect, are all made subject of special 
provisions later in this article. 

lhe next section preserves the policy 
of the law merchant that a negotiable in- 
strument, once issued, is indivisible, and 
must remain, throughout, a single entity. 
It is as follows: 


ious 


Sec. 62. Indorsement Must be of En- 
tire Instrument.—The indorsement must 
be an indorsement of the entire instru- 
ment. An indorsement, which purports 
to transfer to the indorsee a part only of 
the amount payable, or which purports to 
transfer the instrument to two or more 
indorsees severally, does not operate as a 
negotiation of the instrument. But 


where the instrument has been paid in 


part, it may be indorsed as to the residue. 


(Jueer things are sometimes attempted 
to be done with negotiable instruments. 
In the case of Lindsay v. Price, 33 Tex. 
280, the owner of a note for $971, at- 
tempted to transfer only $500 of the 
amount by indorsement to another; but 
the court said the holder of a promissory 
note could not assign the same in parts; 
that notes and bills of exchange cannot 
be apportioned byassignment. ‘Were the 
law otherwise,” said the court “the holder 
of a promissory note might greatly oppress 
the payor by making numerous assign- 
ments of parts of the note, and thus mul- 
tiply suits, if the same were not paid at 
maturity. The law has never sanctioned 
such mischief, and it is hoped never will.” 
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In South Carolina, one Kiddell the 
payee and owner of a promissory note, 
first indorsed over part of the amount to 
one Hughes, and afterwards on the same 
day, he indorsed over the residue of the 
note to Hughes. But the court refused 
to sanction such a piece-meal method of 
transfer, and held that Kiddell was not 
liable as indorser of the note to Hughes, 
(Hughes v. Kiddell, 2 Bay, 324). Coun- 
sel for Hughes in this case contended 
that both the indorsements ought to be 
taken together and considered as one _ in- 
dorsement, as it appeared to be one 
transaction, done at the same time, on 
the same day, and made to the same per- 
son. He admitted that an indorsement 
of part was not good, but that the two 
parts in this case,to the same person, 
made the whole good; and as such, the 
court was bound to give it a reasonable 
and liberal construction, as it would not 
subject the party to different actions, 
which was the reason why the law mer- 
chant would not admit of the splitting up 
of contracts and allow of different indorse- 
ments on bills and notes. But the court, 
after hearing the argument, refused to 
acquiesce in it. It held that an indorse- 
ment of part of a note or bill is bad, and 
this being so, two vicious indorsements 
could never constitute a good one, 

Where, however, part of an instrument 
has been paid the Negotiable Instruments 
Law, as above seen, provides that it may 
be indorsed asto the residue. Here, 
none of theevils result which would in 
the case transfers of a negotiable instru- 
ment were permitted for portions of its 
amount to different parties. 

In the next number, we will take up 
section 63, and following sections, which 
treat of the kinds of indorsement. 
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THE EXPORTATION 


OF MANUFACTURES. 


The exportation of manufactures con- 
tinues to form the most striking feature of 
our rapidly expanding commerce. A 
year ago the record of a million dollars a 
day for every business day in the month 
was considered a phenomenal one; now a 
record of a million dollars a day for every 
day: in the month, including Sundays and 
holidays is the ordinary every month affair. 
Even in July,which is usually a dull month 
in exporting, the total exports of manu- 
factures were $34,545,042 and formed over 
35 per cent. of the total exports of the 
month, while for the seven months ending 
with July, the total exports of manufact- 
ures were $268,309, 189, forming 33.66 per 
cent of the total exports during that period. 
In 1860, exports of manufactures formed 
12 per cent. of the total exportations; in 
1870, 15 per cent.; in 1880, 124 per cent.; 
in 1890, 17 8 percent.; in 1895, 23 per 
cent. ; in 1899, 28 per cent.; in the seven 
months of the calendar year 1900, 33.66 
per cent., and in the month of July 1900, 
35-05 percent. In 1860, the exports of 
manufactures averaged 34 millions per 
month; in 1870, they were a little over 5 
millions per month; in 1880, they were 
less than to millions per month; in 1890, 
they were 12} millions per month; in 1899, 
they were 28 millions per month, and in 
the fiscal year 1900, 36 million dollars 
per month. 


This rapid growth in the exportation of 
manufactures is particularly gratifying 
when compared with that of other nations 
which have heretofore chiefly supplied th: 
world’s markets in manufactured goods. 
In 1860,our total exports of manufactures 
were but $40,345,892; in that year those 
of the United Kingdom were $613,358, 262; 
by 1870 our own exports of manufactures 
had increased to $68,279,764, and those of 
the United Kingdom were $900, 168,224; 
in 1880, exports of manufactures from the 
United States were $102,858,015, and 
those fromthe United Kingdom were 
$970,681,400; in 1890, exports of manu- 
factures from the United States were 
$151,102,376, and those from the United 
Kingdom were $1,089,155,787; in 1900, 
exports of manufactures from the United 
States had reached $432,284,366, while 
those from the United Kingdom in 1899, 
the latest available year, were practically 
the same as in 18g0,being $1,092, 563,072. 
Thus it will be seen that our exports of 
manufactures are now to times as much 
as in 1860, while those of the United 
Kingdom are but 14 times as much as in 
1860. 


The following table shows the exports 
of manufactures from the United States 
and the United Kingdom, respectively, in 
1860, 1870, 1880, 1890, ard 1go0: 


Manufactures exported from— 


United States. 


| Per cent. 


| total exports. 


40,345,892 
68,279,764 
102,856,015 
151,102,376 17.87 


432,284,366 31.54 


United Kingdom. 


Per cent. of 
| total exports. 


of 


613,358,262 
goo, 168,224 
970,681,400 
1,089,155,787 


1,092,563,072* 


*1899, the latest year available. 
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ZANE ON BANKS 


This is a new work on the law of banks 
and banking including acceptance, de- 
mand and notice of dishonor upon com- 
mercial paper, with an appendix contain- 
ing the federal statutes applicable to na- 
tional banks, by John M. Zane of the 
Chicago bar. It has been several years 
since the last (Parson’s) edition of the 
old standard work of Morse on Banks and 
Banking was givert the public and since 
that time many important decisions have 
been rendered and many changes, modi- 
fications, and elaborations of the law of 
the subject have been made, so that 
there has been a real need for some com- 
petent work to bring the law, as expounded 
in decided cases, down to date. 

Mr. Zane’s work is comprised in one 
volume aggregating 850 pages, which in- 


cludes the appendix containing the federal 
statutes, a table of cases and an index. 
In his prefatory note he announces that it 
is the aim of the treatise to present all 
the law that can properly be considered 
as applicable to the business of banking. 


This isa pretty largeclaim. He certainly 
has presented the public with a good 
treatise, containing much valuable matter, 
but it is beyond the power of any author 
to give in a single volume, no matter how 
condensed and logical its arrangement, all 
the detailed law upon the subject of bank- 
ing which is necessary tobe known in 
order to conduct the business in a safe 
and proper manner. For example, take 
the subject of Alternative and Trust De- 
posits upon which we are now running a 
serial. Decisions by the scores have 
been rendered in each of many states, 
involving questions of title arising from 
deposits in a variety of forms, and to 
properly present the whole law of this 
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subject in all its infinite variety so that 
the banker may be sufficiently equipped 
with the necessary knowledge upon this 
branch of the law, would require a volume 
in itself. Yet the amount of space given 
to it by Mr. Zane is less than three pages, 
and even so, his treatment is more full 
than that given in the work of Morse. 
But we do not by this mean to belittle the 
value of the work, which we have found 
to be comprehensive in scope, terse in 


statement, and useful as a book of refer- 
ence upon various branches of the law of 
banking. The chapter headings are as 
follows: 


Chapter I. Banks, Organization 
proof of Existence. 

Chapter II. Unauthorized Banking. 

Chapter III. Legislative Regulation of 
Banking. 

Chapter IV. Stockholders. 

Chapter V. Officers and Agents (Arti- 
cle 1—Duties and Liabilities; Arti- 
cle 2.—Representation of bank by 
officer. ) 

Chapter VI. Dealings of banks. 
1—Influence of Customs; 
2-—Banking Powers). 

Chapter VII. Deposits. 

Chapter VIII. Collections. 

Chapter IX. Loans and discounts. 

Chapter X. Exchanges, securities 
and collectible paper (Article 1 
Exchanges and securities; Article 
2—Acceptance; Article 3— Demand 
of payment; Article 4—Notice of 
Non-payment; Article 5—Waiver 
of demand and notice; Article 6— 
Protest and certificate.) 

Chapter XI. Circulating notes. 

Chapter XII. Dissolution and_Insol- 
vency. 

Chapter XIII. Actions and jurisdiction 
over banks. 

Chapter X{V. Savings banks. 

Chapter XV. Clearing houses. 

Appendix I—Federal statutes in regard 

to national banks. 


and 


(Arti- 
Article 
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THE BANKERS’ AND MERCHANTS’ INFORMER. 


The sixth edition, issued in July, of the 
“Bankers and Merchants’ Informer, a 
synopsis of laws governing banks and 
commercial paper in the United States,” 
has recently been received. It is compiled 
and published by Chas. W. Reihl, of 
Philadelphia, Pa. It is a very useful and 
authentic little chart to hang before the 
desk of a banker, condensing upon a 
single card, 5x9 inches in dimension, a 
variety of information for ready refer- 
ence. It shows the states in which grace 
has been abolished, in what states grace 
is abolished on sight drafts; gives the 
states in which holidays falling on Sunday 
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Cotton is again “king” in the export 
record of the United States. Dollar 
wheat in 1898 brought the exportation of 
breadstuffs far above that of cotton, but 
ten-cent cotton in 1900 brings that agri- 
cultural product again into first place in 
the record of exports by single articles. 
The seven months ending with July 1900, 
showed an exportation of cotton amount- 
ing to $142,576,097, while of breadstuffs 
the total exportation during the same 
period was $138,304,529; that of pro- 
visions, $106,808,856, and that of mineral 
oil, the next largest item, $39,498,151. 
The general group ‘‘manufactures,” is 
larger than that of cotton alone, but no 
single item, or even the group “bread- 
stuffs” which includes wheat, corn, oats, 
barley, rye, etc., equals cotton during the 
seven months ending with July, 1900. 

Cotton exportations and movements 
are measured usually by what is termed 
the ‘‘cotton year,” which ends with the 
month of August. The Treasury Bureau 


are observed the day after, and the states 
where not so observed; gives the states 
wherein items due on holidays and Sun- 


‘days are payable the day after and those 


where they are payable the day before, 
with express modifications as to certain 
States; gives the legal rate of interest 
and the contract rate in the various states; 
gives the holidays in all the states, the 
Saturday half-holidays, and the time for 
protesting in case of hadf-holidays; as well 
as other useful information. A new edi- 
tion of this card is issued in July of each 
year and the publisher deserves credit for 
the ingenuity shown in its arrangement. 


OF COTTON. 


of Statistics has just received the record 
of August exportations and is thus able 
to make up the figures for the ‘‘cotton 
year” and compare them with those of 
the preceding year. These reports, which 
are of a preliminary nature, include about 
98 per cent. of the total exports of cot- 
ton, and as the comparison of the present 
year is made with the similar reports of 
preceding years, the relative showing for 
the various years is a fair one. 

A study of the exportation of cotton 
supplied by these figures shows that the 
exports of raw cotton during the cotton 
year ending with August 1goo are greater 
in value than in any preceding cotton 
year since 1892 and the average price per 
pound greater than on any occasion since 


1893, except in the year 1896. 

The average export price of cotton in 
August 1900 was 9.7 cents per pound, as 
against an average of 5.6 cents during the 
year 1899 and 5.8 centsin 1895, and 1s 
higher than the average of any year 
since 1891. 
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THE AMERICAN BANKERS’ ASSOCIATION. 


Programme of the Twenty-Sixth Annual Convention of the American Bankers’ 
Association, to be held at the Hotel Jefferson Roof Garden, Richmond, 
Virginia, October 2, 3 and 4. 


First Day—Tuesday, October 2. 

Convention called to order at 10 o’clock 
a.m., by the president, Mr. Walker Hill, 
of St. Louis. 

(Vice-presidents and members of the 
executive council are requested to take 
seats upon the platform). 

Prayer by the Rev. Wm. E. Evans, D.D., 
Protestant Episcopal Church. 

Roll call. 

Address of welcome to the State of 
Virginia, by His Excellency, Governor 
Hoge Tyler. 

Address of welcome to the City of 
Richmond, by the Hon Richard M. Tay- 
lor, Mayor. 

Address of welcome to the American 
Bankers’ Association, by Virginius New- 
ton, president of Richmond Clearing 
House Association. 

Reply to addresses of welcome, and an- 
nual address by the president of the asso- 
ciation, Mr. Walker Hill. 

Annual report of the secretary, Mr. 
James R. Branch, 

Annual report of the treasurer, Mr. 
George M. Reynolds. 

Report of the auditing committee. 

Report of the executive council by the 
chairman, Mr. Myron T. Herrick. 

Report of the Protective committee. 

Report of committee on Uniform Laws, 
by the chairman, Mr. Frank W. Tracy. 

Report of committee on Bureau of Ed- 
ucation, by the chairman, Mr. Wm. C. 
Cornwell. 

Report of committee on Fidelity Insur- 


ance, by the chairman, Mr. Caldwell 
Hardy. 

Report of committee on express com- 
pany taxation, by the chairman, Mr. 
F. W. Hayes. 

Meeting of the delegates from the 
states and territories to appoint the Nom- 
inating committee in accordance with 


Article III, Sec. 2, of the constitution. 


Second Day—Wednesday, October 3. 

Convention called to order at 10 0’clock 
a.m., by the president. 

Prayer by the Right Rev. Van De Vyver, 
Bishop of Virginia. 

Announcements, 

Call of States (Statements limited to 
five minutes, by bankers, of the general 
condition of business in their various 
states). 

Practical Banking Questions. (Discus- 
sion limited to thirty minutes for each 
topic; open to all delegates under the 
five-minute rule; time to be extended by 
unanimous consent). 

The Treasury and the Money Market: 

Address by Hon. Ellis H. Roberts, 
Treasurer of the United States. 


Third Day—Thursday, October 4. 

Convention called to order at 10 a.m., 
by the president. 

Prayer by the Rev. Robert P. Kerr, 
D.D., Presbyterian Church. 

1. The Financial Future of the United 
States. Discussion opened by Mr. Chas. 
A. Conant, New York Journal of Com- 
merce. 
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2. The internal Revenue Law. Discus- 
sion opened by Mr. Alfred C. Barnes, 
president Astor Place Bank. 

3. Public Opinion and the Bank. Dis- 
cussion opened by Mr. J. A. S. Pollard, 
cashier Fort Madison Savings Bank, Fort 
Madison, Iowa. 

4. The Education of a Banker. Discus- 
sion opened by Mr. Geo. Hague, General 
Manager Merchants’ Bank of Canada,and 
delegate Canadian Bankers’ Ass'n. 

Unfinished business. 

Report of Committee on Nominations. 

Elections. 

Installation of officers elected. 

Attention is called to the following: 
Article VII., Sec. 1, of the Constitution, 
reads as follows: ; 

Article VII, Sec. 1.—Resolutions or 
subjects for discussion (except those re- 
ferring to points of order or matters of 
courtesy) must be submitted to the exec- 
utive council in writing at least 30 days 
before the annual convention of the Asso- 
ciation; but any person desiring to sub- 
mit any resolution or business in open 
convention may do so, and upon a two- 
thirds vote of the delegates present, the 
resolution or business may be referred to 
the executive council to report upon im- 
mediately; provided that this shall not 
apply to any proposed amendments of the 
Constitution. , 

Trust Company Section—Arrangements 
have been made for the holding of the 
separate meeting of this section of the as- 
sociation during the convention, of which 
members of this section will be specially 
notified. 

Principal Hotels.—Jefferson, $4 to $8 
per day; Murphy, $1, European plan; 
Lexington, $2.50 to $4 per day; New 
Ford’s, $2.50 to $4 per day; Saint Clair, 
$1.50 to $2 per day. 

Clubs.—The directors and committees 
of the following Richmond clubs will ex- 
tend the hospitality of the clubs to dele- 
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gates attending the convention: West- 
moreland, 601 East Grace Street; Com. 
monwealth, 401 West Franklin Street; 
Albemarle, 301 East Grace Street; Jcifer- 
son, 808 East Marshall Street; Lake Side 
County Club, Henrico county; Virginia 
Club, 2605 East Franklin Street; Deep 


‘Run Hunt Club, Henrico county. 


Registry Rooms —Delegates and _ visit- 
ors will please register at the Secretary's 
temporary office, Hotel Jefferson. 

Hotel Jefferson.—Members of the lo- 
cal committees will be in constant at- 
tendance, also for the convenience of the 
members, competent stenographers, well- 
informed clerks, and a corps of messen- 
ger boys will be provided. 

In the registry rooms will be found the 
wires of the Western Union Telegraph 
Company, Postal Telegraph Cable Com- 
pany, Local Telephone Company, and 
Long Distance Telephone Co. ‘These 
companies have kindly put at the disposal 
of the members the free use of their 
wires. 

Entertainments—The local committee 
has arranged for the entertainment of the 
delegates and their ladies a» _llows: 

First Day, Tuesday, October 2, a recep- 
tion by the bankers of Richmond at the 
Hotel Jefferson, 9 p.m. 

Second Day, Wednesday, October 3, 
after the convention, carriages will be 
provided and the party will be driven 
about the city and shown the historical 
points. At 8.15 o’clock a theatre party 
to the delegates and visitors will be given 
at the Academy of Music. 

Third Day, Thursday, October 4, visit 
to battlefields—Seven Pines, Fair Oaks 
and the Crater. 

Fourth Day, Friday, October 5, take 
steamer Pocahontas, 8 a.m.,at foot of Elm 
Street, for Old Point Comfort. During 
the trip many historical points and places 
of interest along the James River will be 
passed, including Jamestown. A visit 
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wiil be paid to the shipyards at Newport 
News and Fortress Monroe, and from the 
boat can be seen the place of the combat 
between the Merrimac and Monitor. At 
Oid Point Comfort a special train will 
take the party to Richmond. 

Reduced railroad rates to the conven- 
tion.—An arrangement has been effected 
with the various trunk lines associations 
by which persons attending the conven- 
tion who pay full first-class fare going, 
shall be returned by the same route at 
one-third the regular rate. Selling agents 
will furnish, when requested, a certificate 
with each ticket. These certificates must 
be presented to the Secretary of the As- 
sociation at the convention in order that 
they may be duly stamped by the special 
agent for the railroads. Unstamped cer- 
tificates will not be honored at the re- 
duced rates. 

Applications for certificates and tickets 
should be made at least thirty minutes 
before the departure of trains. Certifi- 
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cates are not kept at all stations, but in- 
formation as to where they may be ob- 
tained will be given at any station. 

Certificates are not transferable, and 
return tickets secured upon certificates 
are not transferable. No refund of fare 
will be made on account of any person 
failing to obtain a certificate. The return 
tickets are good only for a continuous 
passage. 

Be sure to get your certificate as above, 
Round trip tickets cannot be purchased 
and reduction obtained. 

The officers of the American Bankers’ 
Association are as follows: 

President, Walker Hill, president Amer- 
ican Exchange Bank, St. Louis, Mo.; 
First Vice-President, Alvah Trowbridge, 


president North American Trust Co,, 
New York; Chairman Executive Council, 
M. T. Herrick, president Society for Sav- 
ings, Cleveland, Ohio; Treasurer, George 
M. Reynolds, cashier Continental Nat'l 
Bank, Chicago, Ill.; Secretary, James R. 
Branch, 20 Broad St., New York. 


FROM PRODUCER TO CONSUMER. 


AN OPEN LETTER TO THOUGHTFUL MEN, INVITING INTELLIGENT REPLIES, 


SOUTHERN WHOLESALE GROCERS’ ASSO- 
CIATION. 
HEADQUARTERS: BIRMINGHAM, ALA. 


Birmingham, Aug. 27, 1900. 


DEAR SiR: In the opinion of many thoughtful 
men, the time has come in this country for more 
united action, looking to more harmonious and 
mutually beneficial conditions in the Production, 
Manufacture, Transportation, Distribution and 
consumption of Products. 

Upon this Association, of which I have the 
honor to be President, seems to logically fall a 
large part of the duty in trying to arrive at some 
impartial and mutually helpful solution of many 
of the difficulties which now separately seem to 
confront these various departments. 

Our territory embraces the Southern States 
and Indian Territory. The firms of wholesale 

cers alone number nearly seven hundred. 


Their employees, men directly under their con- 
trol, number at least seven thousand. Their 
combined influence would be too great to safely 
or modestly attempt its measure. 

Every wholesale merchant is interested in pro- 
duction, manufacture, transportation, banking, 
insurance, laws, and in general in the whole 
question of distribution to the consumer. It 
has, therefore, seemed advisable to us to accept 
this responsibility, and to offer our services in 
securing thoughtful opinions of others, as well 
as to exert our own energies, in seeking how to 
permanently better the interests of all. 

Thoughtful men of every calling are invited to 
co-operate with us in this general effort. It will 


be our purpose and endeavor to keep it out of 





the entanglement of party lines, and as far as 





possible, away from the distraction of party 


war-cries. Nevertheless much scope must be 
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allowed in expressing views as to the causes 
which at present seem to disturb these different 
spheres of action, and to raise in the minds of so 
many people such strenuous objections to much 
of the present manner of manufacturing, trans- 
porting and distributing. In order to prevent 
our movement from becoming vague and im- 
practical, I venture to respectfully suggest for 
your consideration, and earnestly request your 
replies and counsel, along some such lines of 
inquiry asthe following: 

Ist. Do you concur in the opinion that pro- 
duction, manufacture, transportation and distri- 
bution are departmental, and should, especially 
in America, be regarded as separate spheres of 
action; the workers in each sphere co-operating 
with those in the others; neither sphere or de- 
partment attempting to eliminate or to dominate 
the other? 

2nd. If this is asound economic principle, 
do you see any marked evidences of its disregard 
or danger of its further obliteration? If so dis- 
regarded, why? 

3rd. Do you believe that the old adage 
“Competition is the life of trade,” is sound? If 
so, what would be your definition of “trade?” 
Can “trade” be limited or “competition” pre- 
served by legal enactments? 

4th. Is there any sound difference between a 
“trust” and a “corporation?” How can either 
best be prevented from becoming a ‘‘monopoly?” 

5th. Do you think that it is advisable and 
practicable for the different states to severally 
attempt to prevent by state legislation, a “trust,” 
a “corporation” (or co-operation of capital) from 
becoming a “monopoly’”—a “monoply” in fact, 
if not in name? If so, how far would you per- 
mit the apparently sound principle of ‘‘co-opera- 
tion” of either labor or capital to legally oper- 
ate? 

6th. Do you know of any state where a so- 
called “Trust” has been successfully “regulated” 
by legal enactment as to price of product or 
manner of distributing? If so, please name the 
state and product. If not, what in your opinion, 
caused the failure? 

7th. If you think it is impracticable, as 
judged by actual practice, for the various states 
to successfully accomplish this in a manner which 
carefully recognizes the rights of all departments 
and classes, then please give your ideas as to 
what kind of a law should be framed, or what 
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plan of procedure adopted by the general gove 
ment, in protecting fairly and impartially the 
rights, as well as advancing the best interests, 
of all of its citizens. 

8th. Do you think that any law, state or 
federal, should be passed which would gran a 
farmer, mechanic, merchant, banker, lawyer, or 
doctor, the right to organize and co-operate ‘or 
mutual help and protection, and then deny the 
same right to others, perhaps the same men, to 
organize and co-operate as representatives of 
corporate interests, for the protection and best 
interests of their various corporations? 


gth. Do you think it American, constitutional 
or advisable to attempt to prevent such organi- 
zation or co-operation on the part of any or all? 
How far should such attempt infringe upon or 
take away from our citizens the right to contract 
with each other? 

1oth. Do you believe that it is economically and 
nationally sound to recognize and permit class 
legislation among our citizens? If so, how 
far? 

11th. How are such conditions and questions 
as the above met and handled in other countries, 
especially in England and her Colonies, and _ in 
France and Switzerland? 

12th. If you think the need exists, you are 
earnestly requested to at least outline your views 
as to some practical, workable plan of bringing 
about more harmonious and satisfactory co- 
operation between these separate departments 
or spheres of action in our own country. 

Please number your answers. ,If the manner 
or matter suggested does not meet your approval 
please feel at perfect liberty to change or criti- 
cize. Weare honestly seeking counsel from 
thoughtful men in every calling and occupation. 

A record will be kept of the replies and opin- 
ions expressed, and, in addition to thanking each 
for them, this association will carefully consider 
them in determining its actions for the best in- 
terests of all. We will also cheerfully furnish 
the data collected to others who may wish it for 
helpful purposes. 

If you should prefer to have your views re- 
garded as personal or confidential, your wishes 
will be respected. Much good should come 
from such impartial collection of opinions from 
thoughtful men who desire to see their country 
continue contented, prosperous and useful. 

America should be a beacon-light to other 
nations and to succeeding generations. No na- 
tional good can come from an individual spirit of 
selfishly standing aloof and refusing counsel and 
advice when asked for in a respectful way, and 
for the best interests of all. 

In the same spirit which prompts us to seck, 
we hope to receive. 

Very Respectfully, 
J. A. Van Hoose, President. 





ip nae ok 
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BANKING LAW. 


| ioe Department embraces all the newly decided cases of importance to bankers, bank coun- 


sel and bank directors. 


The experiences they disclose are likewise worthy the careful 


attention and study of the merchant, the depositor and the bank student seeking advancement. 
Further information regarding any case published herein, will be furnished on application. 


PLEDGE OF STOLEN NEGOTIABLE BONDs. 


STOLEN MUNICIPAL BONDS—PLEDGE WITH BANK—BONA FIDE HOLDER, 


Manhattan Savings Institution v. New York National Exchange Bank, New York 
Supreme Court, Appellate Division, First Department, July 17, 1900. 


Certain negotiable municipal bonds 
were stolen from a bank, and eighteen 
years afterwards, were pledged with an- 
other bank as security fora loan. In an 
action by the original owner against the 
pledgee bank to recover the bonds. 

Held (in a former decision): If the 
pledgee bank, without notice of the theft 
and otherwise acting in good faith, ad- 
vance] money upon the bonds before their 
maturity, it obtained good title, although 
the plaintiff at the time of the robbery 
advertised the loss and described the 
bonds, the notice given at the time of the 
robbery through the public press and 
orherwise being insufficient, of itself, to 
charge the pledgee with notice or lack of 
care. 

Further Held (in the present case): 
The pledgee is to be protected to the ex- 
tent of its property interest in the bonds, 
unless they were taken under such cir- 
cumstances as to put it on inquiry or 
charge it with notice; and the additional 
facts that the pledgor carried his account 
in the pledgee bank as “trustee;” that the 
pledgor, five years before, had been con- 
victed of crime, of which the pledgee was 
unaware; and that the securities pledged 
were “bonds,” are not, all combined, 


sufficient to justify a finding that the 
pledgee had notice or that it was put on 
inquiry as to the ownership. 

_ to hold that the circumstances appear- 
ing in this case are sufficient upon which 
notice of infirmity of title could be charged 


would shake the foundation upon which 
the law of negotiable paper rests. 


Appeal from special term, New Yor« 
county. 

Action by the Manhattan Savings Insti- 
tution against the New York National 
Exchange Bank. From a judgment in 
favor of defendant, plaintiff appeals. 
Affirmed. 


Hatcu, J. This is an action of replevin 
of 10 municipal bonds issued by the city 
of Yonkers. In 1875 the bonds were held 
by the plaintiff, from whom they were 
stolen, together with other securities ag- 
gregating $3,000,000. Eighteen years 
after this robbery one George H. Pell, a 
customer of the defendant's bank, pre. 
sented the bonds to the bank as collateral 
security for a loan of $7,500, which the 
defendant granted,and has since that time 
had the bonds in its custody; the loan 
not being repaid. ‘This case has been 
once before in this court, and upon such 
appeal it was determined that the bonds 
in question were negotiable securities, and 
that, although they were stolen from their 
owner,yet if the defendant, without notice 
of the theft, and otherwise acting in good 
faith, advanced money upon them before 
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their maturity, it obtained good title 
thereto, although the plaintiff had at the 
time of the robbery advertised its loss and 
described the bonds. 42 App. Div. 147. 
The defendant is therefore to be protected 
to the extent of its property interest in 
the bonds, unless they were taken under 
such circumstances as to put it upon in- 
quiry or charge it with notice of the in- 
firmity of Pell’s title when it received 
them. Bank v. Diefendorf, 123 N. Y. 
191. 

It must be regarded as settled by our 
former decision that the notice given at 
the time of the robbery, through the 
public press and otherwise,is not sufficient, 
standing alone, either to show notice to 
the defendant, or indicate lack of care 
upon its part in taking the bonds. It is 
now insisted by the appellant, however, 
that this fact, coupled with other facts 
and circumstances disclosed by the rec- 
ord, makes a case which required the sub- 
mission of the question of notice and de- 
fendant’s good faith in the transaction to 
the jury. The added circumstances upon 
which the appellant relies consist mainly 
in the fact that the account which the de- 
fendant had with Pell stood in his name as 
trustee; that he was a person of bad char- 
acter, who had previously been convicted 
upon a criminal charge and served a term 
in the state’s prison. 

We do not think that there is anything 
in the fact that Pell had the account in 
his name as trustee, or that he added to 
his signature ‘‘trustee,”” upon the note 
which put defendant upon inquiry as to 
the infirmity of his title to the bonds. It 
is well known that such accounts are fre- 
quently kept in financial institutions, where 
no fiduciary relation is intended or in fact 
exists. A variety of reasons induce per- 
sons so to carry their individual accounts, 
which the courts have had occasion to 
consider many times. If the question 
with respect to the form of the account in 
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other matters had arisen between the de. 
fendant and a cestui que trust whom Pell 
represented, it might be that the defendant 
would have been put upon notice to in. 
quire into Pell’s authority. Suarez v. De 
Montigny, 1 App. Div. 494; Kirsch vy. 
Tozier, 143 N. Y. 390. The facts, how- 
éver, in connection with the opening of 
this account, are such as to exclude any 
inference of a fiduciary relation. It ap- 
pears from the testimony that Pell nego- 
tiated the sale of certain gas stocks through 
the agency of defendant, and after such 
transaction he opened the account in 
question with the commissions earned in 
the transaction, and he informed the de- 
fendant at that time that the deposit 
which opened the account was his com- 
misions in effecting such sale. ‘The de- 
fendant had no reason, therefore, to sup- 
pose that this account represented any 
other person than Pell. ‘The bonds were 
not burdened with anything to show that 
Pell stood in the relation of trustee to 
them, and nothing in that connection put 
defendant upon inquiry. 

So far as Peli’s conviction of a criminal 
offense is concerned, there is no evidence 
which would justify a finding that the de- 
fendant had any actual knowledge of such 
fact. This conviction was had some five 
years prior to the bond transaction, and 
during the intervening time between the 
opening of the bank account by Pell, and 
the pledging of the bonds as collateral 
security for the loan, he had numerous 
dealings with the bank; had presented to 
it, and had discounted,the paper of Danat 
& Pell,a firm of lumber merchants in good 
standing, having a large capital and a 
large credit. The junior member of this 
firm was Pell’s brother, and the notes 
which he presented and which were dis- 
counted were promptly cared for in the 
ordinary course of business. During this 
whole period Pell deposited the proceeds 
of discounted notes, made other depcsits 
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and checked upon the account as was 
usual with customers making use of the 
bank for such purposes. In all this deal- 
ing there was scarcely a circumstance un- 
usual in character, or trom which the de- 
feadants’s sus icions, acting as a person 
ordinarily prudent, would have been 
aroused that Pell was a thief or a person 
of bad character, and that it was unsafe 
to have any business dealings with him. 

The fact that the securities which were 
pledged were bonds was not unusual or 
singular. The first transaction which Pell 
had with the bank was of stocks and bonds, 
and the fact that this transaction was 
without fraud or defect was a pertinent 
circumstance to justify the defendant's 
dealing with Pell in these 
bonds. 

No single circumstance which is relied 
upon by the appellant, nor all of them 
combined, is, in our judgment, sufficient 
to justify the finding that the bank had 
notice or that it was put upon inquiry with 
respect to the ownershipofthe bonds. On 
the contrary, the law applicable to nego- 
tiable instruments, as expressly held in 
Cheever v. Railroad Co., 150 N. Y. 65, 
and Bank v. Weston, 161 N. Y. 526, ex- 
cludes such basis as grounds upon which 
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to predicate infirmity in the title. It is 
clearly excluded from the circumstances 
which were found sufficient in Bank v. 
Diefendorf, supra, to put the purchaser 
upon notice. It is generally recognized 
that the last case carried the question as 
to what facts and circumstances were 
sufficient to put the purchaser upon in- 
quiry to the extreme,and the courts have 
been reluctant to carry the doctrine fur- 
ther. While the later decisions have re- 
affirmed the protection to which persons 
dealing in negotiable instruments are en- 
titled, and which are essential to uphold 
commercial transactions,to hold that the 
circumstances appearing in this case are 
sufficient upon which notice could be 
charged of the infirmity of the title in 
those bonds would extend the doctrine 
beyond that of any reported case, and 
shake the founJation upon which the law 
of negotiable paper rests. When the de- 
fendant took the last bond from Pell, it 
undoubtedly had notice which put it upon 
inquiry, and it obtained no title thereto. 
As to the other bonds, however, it must 
be protected, as a bona fide holder, to the 
extent of its interest therein. 

It follows, therefore, that the judgment 
should be affirmed, with costs. All concur. 


PAYMENT OF SAVINGS BANK DEPOSIT. 


Cosgrove et al. v, Provident Institution for Savings in Jersey City, Court of 
Errors and Appeals of New Jersey, June 18, 1900. 


in an action by Mary and Catherine 
Cosgrove against the Provident Institu- 
tion for Savings to recover the sum of 
$:50 paid by the bank to an unknown 
woman who presented the bank book and 
on the representation that she was Mary 
Cosgrove, received the money, without 
the knowledge of the plaintiffs, the bank 
having used reasonable care to identify 
the payee, a judgment for the plaintiffs is 


reversed and the following statement of 
facts and decision is made: 

A savings bank adopted and caused to 
be printed upon its deposit books, a by- 
law which provided that “deposits and 
dividends shall be drawn out only by the 
depositors in person, or by their written 
order, or by some person legally author- 
ized, and only upon production of the 
depositor’s book, that such payments may 
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be entered therein, and all payments to 
persons who present the deposit book 
shall be valid payments to discharge the 
bank and its officers.” Held: 

1. That such by-law printed upon a 
pass book given to a depositor, and ac- 
cepted by her, became a part of the con- 
tract between her and the bank, 
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2. That, by the true construction of 
such by-law, a payment made by the bank, 
in good faith and in the exercise of due 
care, to any person wh» produces tiie 
pass book, operates to discharge the 
bank, without regard to whether or not 
such person is entitled to draw the 
money. 


BANK TREASURER’s BOND. 


LIABILITY OF SURETY—BOND FOR FIDELITY OF TREASURER ‘‘DURING BIS CONTIN 
UANCE IN OFFICE’’—LIMITATION OF LIABILITY. 


Ulster County Savings Institution v. Ostrander, et al., Court of Appealsof New 
York, June 12, tgoo. 


The by-laws of a savings bank provided 
for an annual election of treasurer, and 
required bond for $25.cco. At the annual 
meeting July 16, 1867, one O was elected 
treasurer ‘‘for the ensuing year,” and gave 
a bond, with sureties, for faithful admin 
istration “during his continuance in 
office.” 

Held: The sureties were bound for one 
year only; the words “during his contin- 
uance in office” related only to the year 
for which he was first elected; and the 
sureties cannot be held for defaults and 
embezzlements of the treasurer in subse- 
quent years, 

Institution v. Young, 161 N. Y., 23 ex- 
plained and its language limited. 


Appeal from supreme court, appellate 
division, third department. 

Action by the Ulster County Savings 
Institution against Virginia E. Ostrander, 
- executrix of James E. Ostrander, de- 
ceased, and others, to recover on a surety 
bond. From a judgment of the appellate 
division affirming a judgment of the trial 
court, in favor of defendants, plaintiff 
appeals. 

Affirmed. 


This action was to recover $25,000, the 
penalty of an official bond given by 
James E. Ostrander to the plaintiff for 


the faithful performance of his duties as 
its treasurer, and upon which the other 
defendants are sureties. Since the com- 
mencement of this action Ostrander died, 
and the defendant, Virginia E. Ostrand- 
er, as executrix, has been substituted in his 
place. The plaintiff was incorporated 
under a special charter, by which the busi- 
ness of the corporation was to be managed 
by a board of trustees, which was to elect 
a president, a v'ce-president, and such 
other officers asit saw fit. ‘The board was 
given power to make such by-laws, rules 
and regulations as it should judge proper 
for the election of officers, prescribing 
their functions and the mode of discharg- 
ing them, and to appoint such subordinate 
officers and agents as it deemed neces 
sary. Chapter 152, Laws 1851. By-laws 
were adopted, which, among other things, 
provided that the election of officers 
should take place annnally at the regular 
meeting in July; that the trustees should 
elect one of their number as secretary, 
should elect a treasurer, and such assist- 
ants as they might deem necessary to be 
employed in the institution, who were to 
hold their positions at the pleasure of the 
board. The by-laws also required the 
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treasurer to give abond in the sum of 
$25,000. . 

in April, 1867, the former treasurer re- 
signed, and Ostrander was elected to fill 
the vacancy until the annual meeting. At 
the annual meeting held July 16, 867, 
Ostrander was elected treasurer for the 
ensuing year. He then gave the bond in 
suit, conditioned that if he, at the expira- 
tion of his office, or upon request, should 
make or give unto the institution, their 
agent or attorney, a just and true account 
of such sums of money, goods and chat- 
tels, and other things as came into his 
hands, charge, or possession as treasurer, 
and should do and pay and deliver over to 
his successor in office, or any other person 
duly authorized to receive the same, all 
such balances or sums of money, goods 
and chattels, and other things which 
should appear to be in his hands, and due 
by him to the institution, and if he should 
well and truly, honestly and faithfully, in 
all things serve the said institution in the 


capacity of treasurer as aforesaid during 
his continuance in office, then the obliga- 
tion to be void; otherwise, to remain in 
full force and virtue. 


That the condition of this bond was 
broken by various defaults or embezzle- 
ments of Ostrander after September, 
1871, and before September 1891, was es- 
tablished upon the trial, and is not de- 
nied, but no default or embezzlemeut was 
shown to have occurred before Septem- 
ber, 1871. 


Martin, J. We are of the opinion 
that the judgment from which this appeal 
was taken should be affirmed. The only 
question which need be considered is 
whether the bond in suit covered defaults 
of the treasurer which occurred some 
years after the expiration of the term for 
which he was elected; or, in other words, 
whether it covered any default that oc- 
curred after the expiration of the year 
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following his election, The conten- 
tion of the appellant is that the words 
“during his continuance in_ office,” 
should be construed as including all 
the time that Ostrander acted as such 
treasurer, even after the expiration of the 
year for which he was elected. Upon the 
other hand, it is claimed by the respond- 
ents that the words “continuance in of- 
fice” should be construed as limited toa 
continuance in office under the election of 
July 16, 1867. 

We are of the opinion that the contention 
of the respondents must prevail. The 
election under which the bond was given 
was for the ensuing year, and the claim 
that the words ‘‘during his continuance in 
office” extended the security of the bond 
beyond that period, cannot be sustained. 
Nor do we discover any principle upon 
which it can be held that the original 
election of Ostrander in April, 1867, was 
a continuing one, or for a time other than 
until the next annual meeting of the 
trustees. His first election certainly ter- 
minated when his term under the second 
election commenced. It is manifest from 
the record that the election in April was 
to fill the vacancy caused by the resigna- 
tion of the former treasurer, and was to 
continue only until the regular annual 
meeting in July. He was then elected 
treasurer for the ensuing year, and the 
bond in suit was given. 

In Institution v. Young, 161 N. Y. 23, 
the action was upon the bond of the as- 
sistant treasurer. But that bond was es- 
sentially different from the one under 
consideration in this case. It contained 
this additional provision: 


“It being understood that this bond is 
to be binding for all the time the said 
Matthew T. Trumpbour shall hold said 
office of assistant treasurer, even though 
he hold under successive appointments,” 


There we held that, when the whole in- 
strument was read together, and its pur- 
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pose and the circumstances under which 
it was given were considered, it was plain 
that the bond was intended as a continu- 
ing security during all the time the assist- 
ant treasurer should hold office, even if 
held under successive appointments; and, 
consequently, that the sureties upon it 
were liable for defalcations which oc- 
curred after the expiration of his first ap- 
pointment. But the bond in suit contains 
no such provision. Nor does it contain 
any provision showing that the parties in- 
tended it to be a continuing security, un- 
less that conclusion is to be drawn alone 
from the words “during his continuance 
in office.” We donot think these words 
justify us in holding that it was the inten- 
tion of the parties that the bond should be 
a continuing security during all the time 
the treasurer should occupy that position, 
but that their intent was that the bond 
should be a security to the plaintiff only 
during his continuance in office under the 
appointment which was made when the 
bond was given. In the Young case, the 
same conclusion was made as to the 
meaning of the words “during his contin- 
uance in office,” and it was then argued 
by the appellant that the words “as afore- 
said” which preceded the words “during 
his continuance in office,” referred to the 
period of service, rather than to the office. 
But we held that the words ‘‘as aforesaid” 
referred to the office, and did not relate to 
the period of service. We are still of that 
opinion. The opinion in that case ren- 
ders it obvious that the decision was not 
based upon the words ‘‘during his contin- 
uance in office,” but upon the provision 
that followed, which, in effect, declared 
that the undertaking of the parties was 
that the bond was to be binding for all 
the time the assistant treasurer should 
hold office, even though under successive 
appointments. Thus it will be observed 
that in that case the parties by the last 
provision expressly declared the particular 
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meaning and intended effect of the bond 
without leaving the matter of the contin- 
uing liability of the sureties in doubt. It 
is certain that the writer of the opinion in 
that case did not intend to convey the 
idea that the decision therein could be 
sustained upon the words ‘‘during his 
continuance in office” alone. It may be 
he was unfortunate in his selection of 
language to express the views of the 
court, and that it is possible to place a 
different construction upon the language 
employed. But the intended decision of 
the court is manifest when the entire 
opinion is considered. The decision 
there was placed upon the whole instru- 
ment when all its provisions were read to- 
gether. In that case great stress was 
laid upon the provision declaring the un- 
derstanding of the parties, which plainly 
disclosed that when the bond was execut- 
ed it was intended as a continuing secur- 
ity during all the time the assistant treas- 
urer should hold office, independent of 
the period of his first appointment. No- 
thing of the kind is found in the bond in 
this case. 

While we find no actual conflict between 
the decision in the Young case and our 
conclusion in the case at bar, it may per- 
haps be well to add that, if any language 
was employed in the Young case which 
conveys the idea that the decision rested 
upon the words “during his continuance 
in office,” unexplained by the clause 
following, it does not fairly express the 
opinion of the court in that case, and can- 
not be regarded as authority in a case 
like this. As most, if notall, of the ques- 
tions which are argued in this case were 
involved in the Young case, we deem it 
unnecessary to discuss any other than the 
one already considered. ‘The chief pur- 
pose of the discussion is to remove any 
seeming conflict between the decision in 
the Young case and the decision in the 
case at bar, and to distinctly limit the 
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language employed in the former to the 
facts in that case. We think that the de- 
cision of the appellate division in this 
case is correct, and that the judgment 
should be affirmed, with costs. 


BARTLETT, J. (dissenting). I am of 
opinion that the case of Institution v. 
Young, 161 N. Y. 23, calls for reversal 
of this judgment. I did not vote with 


the court in that case, as the bond con- 
tained words of limitation and restriction 
which I thought should protect the sure- 
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ty. Here we have no such restriction, but 
the bond reads “during his continuance in 
office,” as it did in the Young case. These 
words are mere surplusage, so far as the 
appointment for one year is concerned, 
and can be given no force or effect unless 
they charge the surety according to their 
obvious meaning. These words were nec- 
essarily so construed in the Young case. 

Gray, Vann, Cullen and Werner, JJ., 
concur with Martin, J., for affirmance. 

Parker, C. J., not sitting. 

Judgment affirmed. 


INDORSEWENT. 


BANKRUPTCY OF INDORSER BEFORE MATURITY OF NOTE—CLAIM NOT PROVABLE 
AGAINST INDORSER’S ESTATE, 


In re Chambers, Calder & Co., United States District Court, District of Rhode 
Island, June, tgoo. 


The liability of an indorser of a prom- 
issory note before the note becomes due 
and before demand and notice of non- 
payment is not a “fixed liability absolute- 
ly owing at the time of the filing of the 
petition ia bankruptcy” by the indorser, 
and is not a provable debt against his es- 
tate. 


Opinion of Nathan W. Littlefield, ref- 
eree, 

At the time of the adjudication in bank- 
ruptcy of Chambers, Calder & Co., the 
Weybossett National Bank, of Providence, 
R. I., held trade paper which had been 
discounted for the bankrupts by said 
bank, amounting to three thousand four 
hundred and thirty-four dollars ($3,434). 
The trade paper consisted of eighteen 
notes which had been received by Cham- 
bers, Calder & Co. from their customers 
and indorsed by the firm and discounted 
by the bank, and were not due at the date 
of the filing of the petition in bankruptcy, 
but had become due and had all been 


protested at the date of the filing of the 
proof of claim; the costs of protest which 
form a part of the proof of claim amount- 
ing to two hundred twenty four dollars 
and four cents ($224.04). 

There were also three other notes of 
the same kind held by the bank and in- 
cluded in their proof of claim amounting 
to three hundred and seventy-five dollars 
($375) which had not become due at the 
time of the filing of the proof of claim. 

The same creditor also holds five prom- 
issory notes made by Chambers, Calder & 
Co., which it discounted, the aggregate 
amount of which was seventeen thousand 
eight hundred and fifty dollars ($17,850). 
These notes were all payable to the order 
of the Weybosset National Bank and 
were indorsed by all the partners. None 
of these notes fell due until after the date 
of the filing of the petition in bankruptcy. 
The bank has presented a proof of the 
claim against the firm as indorsers of the 
trade paper above described, and has also 
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presented a proof of claim against each 
of the partners based upon his indorse- 
ment of the last mentioned mtes. The 
trustee of the estates of the bankrupts ob- 
jects to the allowance of these claims on 
the ground that they are not provable 
debts under the Bankruptcy act. 

Sec. 63 of the Bankruptcy Act ceclares 
what debts may be proved against a 
bankrupt estate, and Clause A, subdivision 
(1) is as follows: 


**A fixed liability as evidenced by a 
judgment or an indorsement in writing ab- 
solutely owing at the time of filing of the 
petition against him whether then payable 
or not with any interest thereon which 
would have been recoverable at that date, 
or with a rebate of interest on such as 
were not then payable and did not then 
bear interest.” 


The question is whether the liability of 
an indorser before the note becomes due 
and before demand and nvtice of non- 
payment is a ‘‘fixed liability absolutely 
owing at the time of the filing of the pe- 


tition in bankruptcy.” The term ‘‘fixed”’ 
is defined in Bouvier’s Dictionary, ‘‘to de- 
termine, to settle,’’ and the term “abso- 
lute,” as “complete, perfect, final, with- 
out any condition or encumbrance.” 
Under these definitions “fixed liability” is 
a liability which is settled and determined 
as opposed to an unsettled, undetermined, 
uncertain liability; and “absolutely owing” 
would mean unconditionally, wholly 
owing, as opposed to a liability which 
depends upon the fulfilment of some act 
or happening of some event before it at- 
taches. The liability of an indorser of 
a promissory note before maturity is un- 
questionably a conditional liability. Itis 
not a ‘‘complete, perfect, final” liability, 
but is contingent upon the happening of 
some event and the doing of certain acts 
by the holder of the note. No action at 
law can be maintained against an indor- 
ser prior to the maturity of a note nor 
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can it be maintained against an indors 
after maturity of the note, unless dema 
has been made upon the maker and <( 
notice of nonpayment given to the incc 
ser. In no-sense can such a liability 
called fixed, determined, settled, and 
svlutely or finally and uncondition 
owing. The language of the act, th 
fore, seems to clearly exclude all s 
liabilities as those of indorsers, sureties 
and other conditional liabilities from the 
list of debts which are provable against 
the bankrupt estate. Collier on Bank- 
ruptcy, p. 339; Brandenburg on Bank- 
ruptcy, p. 287. 

The Bankruptcy Act of 1867 contained 
this provision: 


ib- 
ly 
re. 


“If the bankrupt shall be bound as 
drawer, indorser, surety, bail or guaran- 
tor upon any bill, note or any other spe- 
cialty or contract, of for any debt of an- 
other person, and his liability shall not 
have become absw lute until after the ad- 
judication of bankruptcy, the creditor 
may prove the same after such liability 
shall have become fixed and before the 
final dividend shall have been declared.” 


The use of the terms “absolute” and 
‘*fixed”’ in the Act of 1867 in connection 
with the liability of an indorser conclu- 
sively shows that the framers of that 
statute did not regard the liability of an 
indorser before maturity of the note as 
“absolute” and “fixed.”” The language of 
this statute must have been in the minds 
of the framers of the Act of 1898, who 
undoubtedly gave to the terms ‘‘fixed” and 
“absolutely owing” the same meaning 
which had been attached to them in the 
previous statute, which is the plain and 
obvious meaning of the terms. The fact 
also that it was considered necessary to 
make special provision for the proof of 
conditional liabilities in former Acts, and 
that the present statute contains no such 
provision, also indicates that it was the 
intention to exclude all such liabilities 
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from the list of provable debts under the 
present Act. Subdivision 4 of Clause 1 
of Sec. 63, does not enlarge the meaning 
of Subdivision 1 so asto let in proofs of 
contingent liabilities. The two subdi- 
visions must be read together, and Subdi- 
vision 1 appears to be a limitation upon 
the following subdivisions. ‘‘A debt 
founded upon an open account or upon 
a contract expressed or implied” may be 
proved if the liability thereon is fixed and 
absolute at the time of the filing of the 
petition, otherwise they are not debts in 
any proper sense of the term. 

The nature of the contract of an indor- 
ser has been considered in several cases 
arising under the Bankruptcy Act of 
1867 and under State Insolvency Statutes 
which contained similar provisions. In 
the case of In re Loder, Fed. Cas. 8457, 
the court (Blatchford, J.) in construing 
Sec. 19 of the Act of 1867, R. S. § 5069, 
said: “The 19th section provides that no 
debts shall be proved against an estate, 
except those specified in that section. 
That section provides that a claim against 
a bankrupt as drawer, indorser, surety, 
bail or guarantor, may be proved after 
his liability shall have become fixed. It 
cannot be proved before that time. Un- 
til that time it is not regarded as a debt 
due and payable, or even as a debt exist- 
ing, but not payable until a future day, so 
as to be provable under the first para- 
graph of the 19th section.” See also Inre 
Loder, Fed. Cas, 11833. 

In Smith v. Krauskopf, 13 Hun, 526, 
the defendants who had been discharged 
in bankruptcy were sued as indorsers of a 
promissory note which had been given be- 
fore the filing of the petition in bank- 
ruptcy, but did not mature until after the 
defendants had procured a discharge by 
a compromise, which was accepted by 
their creditors. The note was included 
in the statement of debts made by the 
bankrupts and 25 per cent. of their claim, 
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the amount accepted by the other credit- 
ors, was tendered to the plaintiffs. The 
court says: ‘‘The question presented by 
this appeal and decisive of the plaintiff's 
right to recover is whether the defend- 
ants could anticipate a contingent liabil- 
ity as indorsers; convert it into an exist- 
ing debt or liability and secure a discharge 
from it by proceedings under the bank- 
ruptcy law. (Sec. 5103, A. 27, June, 1874, 


17, known as a composition, proposed and 


accepted). The defendants were indor- 
sers of a promissory note, and before the 
note matured the proceedings were ac- 
complished. They set forth the note in 
their statements of debts, and tendered 
the 25 per cent. accepted to the plaintiffs 
in due time, but it was rejected. The 
plaintiffs neither proved nor offered to 
prove any claim in bankruptcy against 
the defendants, and did not, as far as re- 
vealed, in any way participate in the pro- 
ceedings mentioned. The defendants 
were not bound as indorsers until the 
failure of the maker to pay. They could 
waive notice of presentation and of non- 
payment, and all other ceremonies which 
should be observed to make their contin- 
gent liability absolute, but the maker 
must fail to pay before their obligation 
matures. He is primarily liable, and if he 
pays, the indorsers are discharged, no 
matter what they have said or done in re- 
gard to the claim.” 

‘“‘The defendants’ contingent liability 
was not one of the debts specified which 
could be proved or allowed against the 
estate, and could not be discharged by the 
composition for the same reason. It was 
a debt or liability which had ‘become 
fixed’ at the time the decree in favor of 
the defendants was rendered.” 

In Mechanics’ & Farmers’ Bank v. Ca- 
pron, 15 John, 468, it was held that the 
indorser of a promissory note, who be- 
came an insolvent under the Insolvent 
Act of the State of New York and ob- 
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tained his discharge before the note ma- 
tured, was liable as indorser after his dis- 
charge in insolvency; that only debts due 
and owing at the time of the assignment 
would be barred by the discharge; and 
that ‘‘the defendant at the time of his 
discharge was not liable as indorser and 
his eventual responsibility was altogether 
contingent.” 

In Stowell v. Richardson, 3 Allen, 64, it 
was decided that a promissory note was 
not provable in insolvency against the 
estate of an indorser. 

The State insolvent Act provided that 
in order to be provable against the estate 
of an insolvent debtor, a debt must be 
absolutely due at the time of the first pub- 
lication of the notice of issuing a warrant 
against his estate with this exception: “If 
the debtor is liable for any debt in conse- 
quence of having made or indorsed a bill 
of exchange or promissory note before 
said first publication, such debt may be 
proved and allowed as if it had been due 
and payable by the debtor before the first 
publication.” The court held that under 
the statute an insolvent debtor is not li- 
able for a debt on a note indorsed by him 
until the maker, who is primarily liable, 
has failed to perform his promise, and the 
right of the holder to charge the indorser 
has become fixed and absolute by due 
presentment and notice.” ‘‘The first and 
most obvious consideration which leads to 
this conclusion is that, in a strict and legal 
sense, a person cannot be said to be ‘li- 
able for a debt’ when it is wholly uncer- 
tain whether the contingency will arise, 
until the happening of which he cannot be 
chargeable with the debt either in his 
person or estate. Until the note falls 
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due the liability for the debt is contin. 
gent. When the note arrivesat maturity 
it may be paid by the promisor, or the hold- 
er may omit to take the steps necessary to 
fulfil the conditions on which his right to 
charge the indorser with the debt de- 
pends. In either case no debt would be 
fixed on the indorser. The relation of 
debtor and creditor, in the proper sense 
of these words, would never subsist be- 
tween him and the holder of the note. 
His responsibility for the debt does not 
commence until the conditions precedent 
to his liability therefor have been fulfilled 
by the dishonor of the note and due no- 
tice to him. The legal difference between 
a liability as indorser and a liability as 
debtor, is clear and well defined. The 
former is conditional and contingent; the 
latter is fixed and absolute. This dis- 
tinction, we think, is intended to be 
marked and preserved by the words of 
the statute. It does not provide that a 
note may be proved before its maturity 
against the estate of a person solely in 
consequence of his having indorsed it, 
but limits the right of proof to cases 
where, in consequence of a contract of 
indorsement, a party has become ‘liable 
for the debt.’ ” 

If an indorser of a promissory note is not 
“liable for the debt” until maturity of the 
note and notice of dishonor, much less can 
the liability of an indorser before matur- 
ity be held to be a ‘‘fixed liability” ‘‘ab- 
solutely owing”’. 

All the above mentioned claims of the 
Weybosset National Bank being based up- 
on indorsements of notes which had not 
matured at the time of the filing of the 
petition in bankruptcy are not allowed. 





LEGAL DECISIONS. 


EFFECT OF INDORSEMENT OF NOTE ON SEPARATE ATTACHED 
PAPER, 


Bishop v. Chase, Supreme Court of Missouri, March 20, 1900. 


In this case a negotiable note was 
transferred before due by an indorsement 
on a separate paper pinned to the note. 
The question at issue was whether such a 
transfer was sufficient to vest the trans- 
feree with the rights of a bona fide pur- 
chaser, so as to be free from equities be- 
tween the original parties. 

The courts’ discussion, with citation of 
authorities, and decision, is as follows: 


Plaintiffs contend that there was no in 
dorsement of the note; that it was merely 
assigned to Lahme; and that in such cir- 
cumstance he took only the title of Chase 
and subject to all equities against the note 
that existed against it in hishands. It is 
well settled that a note, although negoti- 
able in its character, if transferred with- 
out indorsement, is open toall the equities 
of a non-negotiable instrument, or to such 
as it would have been subject inthe hands 
of the original payee. 

But defendants insist that when the 
transfer of a negotiable note before due, 
for value, is accompanied by a written 
paper pinned to the note, setting forth a 
qualified indorsement of it, as in this case 
this isa sufficient indorsement of the note 
to invest its transferee with all the rights 
of a bona fide purchaser, the same as if 
the indorsement had been written upon 
the note itself. 

As a general rule, an assignment of a 
' negotiable instrument must be indorsed 
upon it—that is, written upon its back— 
but there is an exception to this rule when 
the back of the instrument is so covered 
as to make it necessary, then ‘‘an extra 
piece of paper may be attached or pasted 
on the instrument, and all future indorse- 
ments may be written on the attached pa- 


per.” Tied. Com, Paper, § 264; 1 Daniel, 
Neg. Inst, § 690. 

In Folger v. Chase, 18 Pick. 63, it was 
held that an indorsement written on a slip 
of paper, which was attached to the back 
of a note by a wafer, for the purpose of 
writing receipts of partial payments there- 
on, there not being room on the back of 
the note, was sufficient; the indorsement 
having been made after several of such 
receipts had been written on such at- 
tached paper. And in Crutchfield v. 
Easton, 13 Ala. 337, it was held that an in- 
dorsement of a bill or note is generally 
made bythe holder writing his name upon 
the back thereof, but that indorsements 
made on a piece of paper attached to the 
bill, called an “allonge,” are frequent. 
Chit. Bills, (13th Ed.) 257. 

In the case of Fountain v. Bookstaver, 
141 Ill. 461, one William Golightly, exe- 
cuted and delivered a mortgage on land 
which he then owned, to one James Black- 
burn, to secure the payment of two prom- 
issory notes, one for the sum of $500 and 
the other for $10, each bearing 10 per 
cent, interest from date, and due in one 
year. The smaller note was attached to 
the other with paste, and on the back of 
it (the $r1o note) was pasted on a slip of 
paper, on which were written an assign- 
ment of the notes from Blackburn to Lois 
Golightly, and thereafter an assignment 
of them by her to Mary E. Bookstaver. It 
appeared from the notes copied in the bill 
of exceptions that many indorsements of 
payments of interest had been made prior 
to the date of the assignment to Bookstav- 
er, and that fact, in the absence of all proof 
to the contrary, was held to be sufficient to 
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warrant the conclusion that the backs of 
the notes were covered, and the ‘‘allonge” 
or additional piece of paper, was necessar- 
ily attached in order to make further in- 
dorsements on the same. 

In passing upon a similar question in 
Osgood's Adm’rs v, Artt. (C.C.) 17 Fed. 
575, it wassaid: “Asa general rule, the 
legal title to negotiable paper, payable to 
order, passes, according to the law mer- 
chant, only by the payee’s indorsement on 
the security itself. The only established 
exception to this rule is where the in- 
dorsement is made on a piece of paper so 
attached to the original instrument as, in 
effect, to become part thereof, or be in- 
corporated into it. This addition is 
called, in the adjudged cases and elemen- 
tary treatises, an ‘‘allonge.” That device 
had its origin in cases where the back of 
the instrument had been covered with in- 
dorsements or writing, leaving no room 
for further indorsements thereon. But, 


perhaps, an indorsement upon a piece of 


paper, attached in the manner indicated, 
would now be deemed sufficient to pass 
the legal title, although there may have 
been, in fact, room for it on the original 
instrument.” 

The case of Crosby v. Roub, 16 Wis. 
616, goes further, and holds that an in- 
dorsement or transfer of a promissory 
note may be on another paper attached to 
and made a part of the note, and that it is 
not essential to a transfer of a note by 
this method that there should have been 
a physical impossibility of writing the in- 
dorsement or transfer on the note itself, 
but it may be on another paper attached 
to the note, whenever necessity or the 
convenience of the parties requires it. 
But the courts of Iowa, Illinois and Ne- 
braska have all refused to follow that 
case. 

In Franklin v. Twogood, 18 Iowa, 515, 
the Racine and Mississippi Railroad Co, 
received a negotiable note payable to it- 
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self. Before the maturity of the not 
railroad company executed its bond 
able ‘‘to or bearer,” for a c 
sum, and as collateral security for 
bond it assigned and transferred the n 
describing it. The railroad compan, 
tached the bond, note, and mortgage 


‘curing the same, which were attache: 


gether by eyelets, and sold them before 
maturity to an innocent holder, who sued 
upon the note. The suit was defended 
upon the ground that the note was with- 
out consideration, but plaintiff claimed 
that the bond, being attached to the note, 
amounted to an indorsement, and that 
the bond was merely an allonge. The 
court held that the notes had not been in- 
dorsed, that the bond was not an allonge, 
and that the defense was good. This case 
(Franklin v. Twogood, 25 Iowa, 520,) was 
before the supreme court of Iowa again 
in 1868, It was then urged that the con- 
tract was a Wisconsin contract, and, hav- 
ing been construed by the highest court of 
that state in Crosby v. Roub, supra, that 
its ruling should be followed. But the 
Iowa court refused to do so, and held to 
its former ruling. 

In 1865 a case upon the same series of 
bonds and notes, issued by the Racine & 
Mississippi Railroad Company, came be- 
fore the supreme court of Illinois in Peck 
v. Bligh, 37 Ill. 318, in which the doctrine 
announced in Crosby v. Roub, supra, was 
repudiated; the court holding that the at- 
tached bond was not an _ indorsement. 
The same rule was announced by that 
court in the subsequent case of Haskell v. 
Brown, 65 Ill. 29. 

In Doll v. Hollenbeck, 19 Neb. 639, the 
mortgage and note were not attached or 
fastened together, but there was plenty of 
room on the back of the note for indorse- 
ments. The court observed, ‘‘It would 
be a forced and inadmissible construction 
to treat the mortgage as an allonge of the 
note,” and in express terms refused to fol- 
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low Crosby v. Roub, supra. 

In the case at bar there was plenty of 
room upon the back of the note to have 
made the indorsement, and the only ex. 
cuse for not doing so was that it was more 
convenient to assign it on a separate paper 
which defendants insist was a sufficient in- 
dorsement of the note to invest Lahme 
with all the rights of a bona fide purchas- 
er,the same as if the indorsement had 
been written on the note itself. But this 
position is not sustained by a single 
authority which we have been able to 
find, except the case of Crosby v. 
Roub, supra, and that has been repudi- 
ated by the highest courts of the states 
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before mentioned. All the authorities, 
with the exception of that case, are the 
other way, and we must, in accordance 
therewith, hold that the transfer of the 
note to Lahme was not by indorsement, 
and, although before maturity, he took it, 
and the mortgage which was incident 
thereto, subject to all defenses that would 
have thereafter been available against it 
by the payor, one of which was its pay- 
ment. Whitehead v. Walker, 10 Mees. & 
W. 695; Wheeler v. Barrett, 20 Mo. 573; 
Ford v. Phillips, 83 Mo. 523; Kellogg v. 
Schnacke, 56 Mo. 136; Weber v. Orton, 
9! Mo. 677; Turner v. Hoyle, 95 Mo. 337; 
Julian v. Calkins, 85 Mo. 202. 


EFFECT OF A DEPOSIT SLIP. 


Andrews et al. v. State Bank of Wheatland, Supreme Court of North Dakota, 
May 24, 1900. 


1. The issuance of a deposit slip by a 
bank or the entry of a deposit in a pass 
book has only the effect of a receipt for 
money. While it raises a presumption 
that the deposit was made, yet it is open 
to parol explanation. 

2. But where D was indebted to A & 
G, and applied to the bank for a credit 
for the amount for a few days, promising 
to then deposit to balance the credit, and 
such credit was given, the transaction 


amounted to a loan by the bank to D of 
the amount; and where D took a deposit 
slip in the name of A & G for the amount 
and also a pass book in their name, in 
which the deposit of the amount was en- 
tered, and delivered the same to A & G, 
as payment of his debt, the legal effect 
was a deposit by A&G of the amount 
for which the credit was given, and the 
failure of D to fulfil the promise upon 
which the credit was extended could not 
affect the legal rights of A & G. 


HOLDER FOR VALUE. 


Payne v. Zell, Supreme Court of Appeals of Virginia, June 14, 1go0. 


Under the Negotiable Instruments Law 
of Virginia, any person to whom a nego- 
tiable instrument has been pledged as col- 
lateral security for an antecedent indebt- 
edness is a holder for value to the extent 
of the amount due to him. 


Action by Payne against Zell on a ne- 


gotiable note made by Zell and transferred 
by the payee to Payne. 

The defense was a failure of considera- 
tion and that Payne was not a holder for 
value without notice, and the note was 
subject in his hands to any defense exist- 
inz between maker and payee. 
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The evidence showed that the note, 
before its maturity, was indorsed and de- 
livered to Payne by the payee, who was 
indebted tohim. Whether Payne accepted 
the note as payment on account of, or as 
security for, the indebtedness was not 
clear. 

Held: Whether plaintiff took the note 
as part payment of, or as security for, an 
existing indebtedness is immaterial; as in 
either case he is a holder for value. The 
entire transaction has taken place since 
the passage by the legislature of the Ne- 
gotiable Instruments Law; and although 
it may not have been previously settled in 
this state by decision whether or not a 
pre-existing debt constituted value for the 
transfer of negotiable paper, that question 
has now been settled by the said statute. 
Acts 1897-98 pp. 896, 918. 

Section 25 of that act declares that ‘an 


NOTICE 
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antecedent or pre-existing debt consti- 
tutes value and is deemed such whether 
the instrument is payable on demand or 
at a future time.” 

Section 27 declares that ‘‘where the 
holder has a lien on the instrument aris- 
ing either from contract or by implication 
of law, he is deemed a holder for value to 
the extent of his lien,” so that any person 
to whom a negotiable security has been 
pledged as collateral would be a holder 
for value to the extent of the amount due 
to him. 

The plaintiff therefore became a holder 
of the note for value before it matured, 

Further held, from the evidence, that 
plaintiff is also a holder without notice of 
the failure of the consideration for which 
the note was executed or of any other 
infirmity attaching to it. 

Judgment for plaintiff. 


TO INDORSER. 


Biber v. Schmidt, N. Y. Supreme Court, Appellate Term, June 13, 1900. 


The Negotiable Instruments Law (§160) 
requires that notice of dishonor be given 
to hold an indorser. 

Evidence of notice of dishonor is not 
supplied by the introduction of a notary’s 
certificate of protest under Code Civ. 
Proc. $ 923 which provides that the no- 
tary’s certificate shall be presumptive evi- 
dence of the facts certified by him, where 
such instrument merely certifies to pre- 
sentment and prote,t and is silent as to 
notice of dishonor. 


Action by Sigmund Biber against Bar- 
bara Schmidt, indorser of a promissory 
note. Judgmentfor plaintiff. Reversed. 

Held: In order to hold the defendant 
liable as indorser of the promissory note 
in suit, it is incumbent upon the plaintiff 


to show that notice of its dishonor was 
given to her. Neg. Inst. Law, § 160. 
The record fails to disclose any proof 
whatever with respect to this essential 
fact. The plaintiff insists that such evi- 
dence is not required, in view of the pro- 
visions of section 923 of the Code of Civil 
Procedure, which provides that the cer- 
tificate of the notary public shall be pre- 
sumptive evidence of the facts certified by 
him. But the difficulty with this position 
is that the certificate of the notary in the 
case at bar merely certifies to the present- 
ment and protest of the note,and is silent 
as to the service of notice of dishonor. 
Hence, we cannot indulge in the pre- 
sumption that such notice was given. 
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War Revenue Official Decisions. 


TREASURY DEPARTMENT, 
Office of - 
CoMMISSIONER OF INTERNAL REVENUE, ) 


WasHINnGTON, D.C., July 18, 1900. 


COMMERCIAL BROKERS. 


Persons whose business it is to buy or sell 
grain (or other merchandise) on 
commission on orders received from 
customers are commercial brokers 
and required to pay special tax as 
such, even when they negotiate such 
purchases or sales in their own 
names only (the grain or merchand- 
ise not being received into their 
actual possession). 


Sir: Your letter of the 13th instant 
has been received, inclosing a letter from 
Churchill & Co., of Toledo, submitting 
the following statement of their trans- 
actions, on which they urge that they are 
not required to pay special tax as com- 
mercial brokers, namely: 

‘If we have a customer in the country 
who sends us anorder to sell 10,000 
bushels of wheat for September delivery, 
we sell it to some member of our exchange 
and stamp the contract at the rate of 1 
cent for every $:oo that it would be worth 
at the price sold. Our customer is not 
known in the transaction at all. He 
would send us, say, 5 cents a bushel as 
margin to protect us against any loss on 
the market. In case he should desire to 
buy this grain back any time before 
September 30, he pays us a commission 
for making the trade,the same as he would 
had he shipped the grain into Toledo. 
We pay stamp tax on the contract the 
same as if the grain was delivered. 

“The difference between ourselves and a 
broker in handling the business is that a 
broker sells for one party to another, and 


after the trade is made he is out of the 
deal and has no responsibility in the mat- 
ter, while we are held responsible by the 
firm we sell to for any loss there may be 
incurred by a failure to fill the contract,as 
the contract is made in our name and we 
are held as principals. 

“The same condition applies when we 
buy grain in the country for deferred 
shipment.” 

The business thus described by 
Churchill & Co, is that of buying or sell- 
.ing grain upon orders received from their 
customers, for which they pay Churchill 
& Co. a commission. Although they 
carry out these transactions in their own 
name, it is held that they are commercial 
brokers, and must pay special tax accord- 
ingly. 

You will, therefore, without further 
discussion of this question, call upon this 
firm and other firms engaged in like bus- 
iness for the requisite special-tax return 
before the expiration of this month, in- 
form ng them that if they fail to make 
such return within this month it will be- 
come your duty to report the cases in 
your list for assessment of the special tax 
and 50 per cent penalty. 

If it is the desire of Churchill & Co., or 
any other firm, to test the correctness of 
the ruling of this office on this point,they 
are at liberty to do so by suit in court, 
after payment of the special tax and re- 
jection of their claim for the redemption 
of the special-tax stamp issued. 


Respectfully, 


G. W. Witson, Commissioner 


Mr. George P. Waldorf, 
Tenth District, Toled », Ohio. 


Collector 
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CANADIAN BANK NOTES—CIRCULATION IN 
UNITED STATES. 


Whenever Canadian bank notes or any 
notes, foreign or domestic, other 
than national bank notes, are used 
for circulation in the United States, 
any bank receiving such notes and 
paying them out again in the United 
States, is required to pay the tax of 
10 per cent. under section 20, act of 
February 8, 1875. 


Office of Comm’r etc., July 23, 1900. 


Sir: Your letter of the 13th instant has 
been received, relating to the liability of 
your bank for the tax of 10 percent. on 
Canadian bank notes paid out by it. 

Whenever Canadian bank notes, or the 
notes of any person, firm, corporation, 
association, or company, whether foreign 
or domestic (other than a national bank- 
ing association), are passed from hand to 
hand anywhere in the United States in 
payment of debts or in the purchase of 
goods, it is held that they are used for 
circulation in the United States, and that 
any bank receiving these notes so used 
and paying them out again in the United 
States is required to pay the tax of 1oper 
cent. on the amount of the notes thus 
paid out (or “sold’’) in view of the pro- 
visions of section 20 of the act of February 
8, 1875 (18 Stat., 311). 

This question has been fully considered 
and settled by this office, as you will see 
by reference to the rulings in Volume 
XXXIV, Internal Revenue Record, on 
pages 53, 61,77, 93, 94, and tol, which will 
be shown you at the office of the collector 
of internal revenue in your district. The 
“printed slips or circular letters in print,” 
which you state were exhibited to you by 
Revenue Agent Towne, as copies of de- 
cisions made here, were no doubt exact 
copies of these rulings. 

The revenue agent in his report sets 
forth the sworn return made by you as 
president and manager of the Bank of 
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Clallam County, showing that, as far as 
you “can determine, said bank has pai to 
the agent of the Northern Pacific Express 
Company at Port Angeles, Wash., since 
June 30, 1898, $1,650, and to various other 
persons in Port Angeles, Wash., in the 
same period, $100, all in Canadian bank 
notes, and that the said bank has not 
previously made return of the amount of 
Canadian notes thus paid out, nor paid 
the tax upon same as required by law.” 

The tax of lo per cent. thereon ($175) 
has, therefore, been assessed against your 
bank, these notes having, as it is under- 
stood, been used for circulation in the 
community in lieu of the money or cur- 
rency of the United States, and having, 
after such use, been received on deposit 
in your bank as reported by the revenue 
agent and thereafter paid out. These be- 
ing the facts, your bank, under the con- 
struction given by this office to the 
statute (the correctness of which I find no 
room to doubt), must be required to pay 
this tax. 

Upon payment of this assessment, you 
will then be at liberty under the law to test 
the question by suit if, upon further con- 
sideration, you find it advisable to do so, 
after claim for refunding shall have been 
made by you and rejected by this office 
(sec. 3226, Rev. Stat.). 

Respectfully, 
G. W. Witson, Commissioner. 

Mr. H. E. Lutz, President, Bank of 
Clallam County, Port Angeles, Wash. 


CERTIFICATES OF DEPOSIT. 


Certificate of deposit drawn otherwise 
than at sight or on demand presumed 
to draw interest unless affirmative 
evidence to the contrary appears,and 
is taxable at the rate of 2 cents for 
each hundred dollars or fractional 
part thereof. 


Office of Comm'r etc., August 8, I1g00. 
Sir: I have to acknowledge the receipt 
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of your letter of the Ist instant, submitting 
a certificate of deposit in the following 
form for the opinion of this office as to its 
liability to taxation under Schedule A: 


|\LLINOIS TRUST AND SAVINGS BANK, 


No.—— $ 
CHICAGO, 


ha— deposited with us 
—— dollars, payable to the order of- 
in current funds, on the —-——day of 
upon the surrender of this certificate properly 
indorsed. 
Not payable before maturity. 


. Cashier. 
Countersigned: —-————, Teller. 


The above is a certificate of deposit 
payable ata definite time in the future, in 
which nothing is said about the payment 
of interest. 

Paragraph 3 of Schedule A taxes a 
certificate of deposit not drawiag interest 
issued at sight or on demand, 2 cents. 

Paragraph 3 of Schedule A taxes a 
certificate of deposit drawing interest, 
payable otherwise than at sight or on de- 
mand, at the rate of 2 cents for each 
hundred dollars or fractional part thereof. 

It is believed the lawmakers did not 
suppose that in ordinary commercial 
transactions prudent persons would place 
their money beyond their control for a 
definite time without compensation, and, 
therefore, did not provide for certificates 
of deposit issued on time without interest. 
There may be such cases, but they must 
be very rare and unusual. 

A certificate of deposit for a definite 
time,as a rule,it is believed draws interest, 
and if interest is not mentioned in the 
certificate there always exists a contem- 
poraneous agreement, either verbal or 
written, that interest shall be paid. The 
case cited by you where the depositor 
receives a certificate for an amount which 
embraces not only the money deposited 
but the interest to accrue on the same is 
a conspicuous instance of a contemporan- 
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eous agreement to pay interest, and such 
a certificate of deposit is taxable like any 
other certificate of deposit 
interest. 

It is further ruled that any certificate 
of deposit drawn otherwise than at sight 
or on demand will be presumed to draw 
interest unless the contrary cleacly appears 
by affirmative evidence, and must pay a 
tax at the rate of 2 cents for each hundred 
dollars or fractional part thereof. 

Respectfully, 
G W Wilson. Comm s-ion: r, 

Mr. James C. Hutchins, Counsel, Illin- 
ois Trust and Savings Bank, Chicago, III. 


drawing 


CIRCULATION TAX—BANK CHECKS. 

Tax under section 3408, Revised Statutes, 
on the circulation, as mouey, of bank 
checks for asum of $1 or more—It 
is made a criminal offense by section 
3583, Revised Statutes, to circulate 
as money checks for a less sum than 


$r. 


Office of Com’r etc., August 15, 1900. 

Sir:—In a letter addressed to this 
office on the 13th instant by Mr. C. S. 
Grayson, of Luray, Page County, Va., 
he incloses an ordinary bank check, duly 
stamped, and inquires whether or not it 1s 
‘against the internal revenue law to use 
checks like the inclosed in business.” He 
has to-day been referred to you. 

If, as is probably the case, the use of 
checks of this kind which he has in view, 
is that of circulation in lieu of money, 
you will call his attention to the fact that 
tax is imposed upon such circulation by 
section 3408, Revised Statutes, and that 
section 3583, Revised Statutes, makes it 
a criminal offense to issue checks “for a 
less sum than one dollar, intended to cir- 
culate as money, or to be received or 
used in lieu of lawful money of the United 
States.” 

Respectfully, 
Robt. Williams, Jr., 
Acting Commissioner. 

Mr. Park Agnew, Collector Sixth Dis- 

trict, Alexand ia, Va. 
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THE 


LOUISVILLE CLEARING HOUSE 


ASSOCIATION. 


COLLECTION CHARGES ON AND AFTER SEPTEMBER I, I900, 


The following rules were, on August 15, 
unanimously adopted by the Louisville Clearing 
House Association to take effect on and after 
September 1, 1900: 

Every bank and trust company, members of, 
or connected with said clearing house, shall 
charge for all items received from Louisville city 
customers and passed direct to their credit, or 
taken for collection, or cashed for any resident 
of said city on points (except those hereinafter 
declared discretionary) in Connecticut, Delaware, 
Illinois, lowa, Maine, Maryland, Massachusetts, 
Michigan, Minnesota, Missouri, New Hampshire, 
New Jersey, New York, Pennsylvania, Rhode 
Island, Vermont, Virginia, West Virginia, and 
Wisconsin, not less than one-tenth of 1 per cent. 
of the amount of the item, and if said per cent., 
when calculated upon any such item, does not 
equal ten cents, the charge shall not be less than 
that sum. But all items received from any one 
depositor at the same time, and payable at the 
same place, may be added together and treated 
as one item. 

And for all such items (except those herein- 
after declared discretionary) on all points in Ala- 
bama, Arizona, Arkansas, California, Colorado, 
Florida, Georgia, Idaho, Indian Territory, Kan- 
sas, Louisiana, Mississippi, Montana, Nebraska, 
Nevada, New Mexico, North Carolina, North 
Dakota, Oklahoma, Oregon, South Carolina, 
South Dakota, Texas, Utah, Washington and 
Wyoming, not less than one-fourth of 1 per cent. 
of the amount of the item, and if said per cent., 
when calculated upon any such item, does not 
equal ten cents, the charge shall not be less than 
the latter sum. But all items received from any 
one depositor at the same time, and payable at 
the same place, may be added together and 
treated as one ite n. 

On all items payable “with exchange,” and on 


-which exchange is actually paid,there shall be no 


charge. 

On all items on the States of Indiana,Kentucky, 
Ohio and Tennessee,and the cities of Baltimore, 
Boston, Cincinnati, Chicago, Jersey City, New 
Orleans, New York, Philadelphia, Pittsburg, St. 
Louis and Washington, the charge shal! be 
discretionary with each bank or trust company. 

Each bank or trust company, member of, or 
connected with the Louisville Clearing House, 
shall actually collect the foregoing charges on 
all items. And nosuch bank or trust company 
shall directly or indirectly allow any abatement, 
rebate or return of any such charges, or make, 
in any form, whether of favor or otherwise, any 
compensation therefor, or in any wise evade the 
spirit of this agreement. 

Banks or trust companies shall not be obliged 
to impose any of the foregoing charges on their 
accounts or dealings with the United States 
Government, the State of Kentucky, the city of 
Louisville, steam railroad companies, or the 
Board of the Public Schools of the City of 
Louisville. 

National Bank of Kentucky. 

First National Bank. 

Southern National Bank. 

Western Bank. 

German Security Bank. 

Louisville National Banking Co. 

American National Bank. 

Louisville Trust Co. 

Bank of Commerce. 

Citizens’ National Bank. 

German Insurance Bank. 

Third National Bank. 

German Bank. 

Union National Bank. 

Fidelity Trust & Safety Vault Co. 

Columbia Finance & Trust Co. 





BANKING METHODS. 


ADVANCE IN BANKING METHODS. 


A paper read by Mr. Richard Bradley of the Pioneer Bank of Porterville, Cal., before 
the Seventh Annual Convention of the California Bankers’ Association. 


It puzzles me a little, when the mem- 
bership of the California Bankers As- 
sociation is filled with so many bright 
minds and men of great sagacity, that I 
should be placed on the programme. I 
suppose that it is pardonable in your 
committee on the ground that some one 
interested desires that their ability shall 
shine the greater by a contrast, and as I 
may be like the man I heard at your 
street carnival who, when asked if he ever 
drank, said, ‘‘Well, I hate to decline when 
Iam invited,” I suppose that will serve 
for an excuse for my being here. 

A year ago September, at our last Con- 
vention as you know, the subject of a 
Par Check System was broached; but be- 
fore saying anything in regard to it, I 
wish to interject a few suggestions under 
the broad heading of Advance in Banking 
Modes.” We do not have to look very 
keenly around us, but on the contrary, 
continually staring us in the face, is the 
uniting of vast manufacturing and mer- 
cantile interests, the consolidation of 
thousands of miles of railways, the com- 
bining of canning industries, the organi- 
zation of the working classes, and, also, 
the very forming of incipient trusts 
amongst the farming element. Of the 
few remaining business institutions boldly, 
and prominently, stands the banking in- 
terests, competing and antagonizing each 
other, without the smallest effort or sug- 
gestion of theirfederation. Whata grand 
realization it will be when every bank in 
the State of California becomes united in- 
to one solid financial organization. Stop 
a moment and contemplate that if the 
banks of California were allied, what a 


wonderful, ay, almost incomprehensible, 
condition would exist. 

We would have no rate cutting in in- 
terest,exchange would not be given away, 
daily work performed would receive its 
proper compensation; but above all, stand- 
ing in illuminated relief, would be the 
unquestionable soundness of every bank 
in this union. There would no longer be 
possible any liability of loss by the depos- 
itor in any bank under the golden rays of 
California’s brilliant advance, and, never 
again, would we have the repetition of 
banks closing their doors; wrecked, though 
solvent, which we saw only a year ago in 
some of our coast counties, and such as 
we have seen in almost hailing distance 
of San Francisco. 

The raising alone of simply one-half of 
one percent. in the interest rate in the 
State of California, would mean the mak- 
ing of thousands and thousands of dollars; 
the saving in exchange would also be an 
item of immense return; and these things 
alone are worthy of the greatest thought 
and deliberation of our financiers. 

Probably the Chemical National Bank 
of New York City, with its 150 per cent. 
dividends—the First National Bank, with 
an approximate same profit—the Fifth 
Avenue Bank of New York City, with 
earnings of 141 per cent.—the National 
City, the Seaboard National, the Chase 
National, the Hanover National Banks, 
with their earnings from 50 to roo per 
cent. on their capital stock, would not 
need these additional profits; but the 
banks of this State that pay from to per 
cent. downward, would find an agreeable 
addition to their profit and loss accounts. 
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But that we could found a monument, 
by financial coalition, on this Coast that 
would well-nigh be infallible—would be 
the crowning tower to which the entire 
United States could look with respect and 
deference! ‘‘In unity there is strength,in 
confederation there is power.” 

At the close of my remarks, if any of 
our members think this object worthy of 
attainment, and will make a motion to 
that effect, 1’ll second the motion, just to 
be agreeable, if nothing more. 

I feel that I have consumed my allot- 
ment of time, now, with this subject, but 
there are many interesting features that 
could be dwelt on which would improve 
present methods, particularly as to the 
expansion of moneys where needed, re- 
lieving the clogging in congested localities 
so often talked of under other titles, and 
the proper governing of loans to heary 
borrowers that is now uncontrolled. 

The second suggestion that I wish to 
bring to your notice is the payment of 
interest by the San Francisco banks to 
the depositing banks in the country. 
Possibly, at first blush, the San Francisco 
bankers might disfavor any discussion on 
the subject. There is, however, no in- 
tention on my part to detract from the 
San Francisco banks, but to promote the 
welfare of all. I have compiled the figures 
of all the commercial banks, exclusive of 
the banks of San Francisco, from the last 
annual report of the California State Bank 
Commissioners, and find that, already, the 
commercial banks located through the 
State have deposits in Eastern cities of 
$4,350,000, and in San Francisco of $3,- 
497,000.. A letter I just received from 
the State Bank Commissioners shows the 
deposits of the same banks to be $5, 482, - 
800 in Eastern banks, and $3,611,300 in 
San Francisco banks, as of March 31, 
1900. Thisisanincrease ina few months 
of about 25 per cent. in the deposits of 
our interior commercial banks with their 
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Eastern correspondents, while there is 
hardly any change in the amount depos ‘ed 
with San Francisco banks. It may sot 
be an excessive sum, but it shows alre idy 
a tendency to keep money in New York, 
where, on daily balances, it draws a s:nall 
interest, which, if permitted to go on 
without closer investigation, if not n 
keenly fostered, will be a matter that i 
the future will have withdrawn from 
California money center a volume of | 
iness that will be very hard to reco, 
We all too well know that it isa ) 
policy “to let a penny screen the sight 

a more valuable return.’ An interest on 
daily balances, limited to a minimum 
amount, even at same rate as New York, 
would keep money here. The eagerness 
for these deposits which the Eastern 
banks display, the inducements offered 
the banks of California, by repeated cir 
culars, by financial drummers, etc., ouglit 
to awaken our eminent coast financiers 
from their indifference. 

The third suggestion I have in mind is 
an item of waste, which daily goes un- 
neticed by all the banks of the State. It 
is a small bank that does not have all the 
way from half a dozen, upward, of cash 
items sent to it by the banks from the 
larger points. On every letter is postage 
in and postage out; on every check is a 
revenue stamp; that is to say, six cents 
for every collection sent through the 
State. It would be very interesting to me 
to know how many of these items there 
are that go from the larger cities; and | 
feel assured there are enough of them that 
would warrant a little bit of research as to 
whether it would not be a great saving to 
the banks of the State to take their checks 
in the larger cities, to the correspondent 
city bank of the country bank, have the 
city bank charge its country correspondent 
and forward the checks altogether, instead 
of,as now,each one separately; the charge 
for exchange on items of non-correspond- 
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ent banks, now made, could be easily 
arranged. 

I could go into closer details, but if the 
thought is worthy of further discussion, it 
might be taken up hereafter, as I wish 
now to take up the subject which I was 





RICHARD BRADLEY. 
guilty of projecting on your benign as- 
sembly when we last convened. As 


Richard Bradley, son of Henry W, Bradley of 
the tirm of Bradley & Rulofson, the most prom- 
inent firm of photographers on the Pacific Coast 
for years (from 1850 to 1876), was born in San 
Francisco March 22, 1866. He commenced his 
business career as office boy in the San Francisco 
office and agency of Wadhams & Elliott whole- 
sale grocers, and by push and energy afterwards 
became San Francisco agent for the firm. 
Later on, he embarked in the Wholesale Com- 
mission & Grocery business for himself. 

During his San Francisco business career, 
Mr. bradley acted for many years as the ex- 
change agent for the largest private banking 
house, if not the heaviest bank financially on 
the lacific Coast at that time, namely, Ladd & 
Tilton of Portland, Oregon and this was the 
initiatory of his experience as a banking student. 
Leaving San Francisco on account of ill health, 
Mr. liradley went to the high altitudes of Nevada 
for a few years and being much benefitted by 
the dry climate returned to California in the lat- 
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chairman,| suppose it is my duty to briefly 
report what was done in regard to the 
Par Check System. There were three of 
us appointed, Mr. E. A. Walrond of the 
First National Bank of Fresno, Mr. J. R. 
Ryland of the Commercial Bank of Los 
Gatos, and myself. We all started out 
with one defined intention, and that was 
to construct a plan which would be in- 
vulnerable as to safety—of absolute pro- 
tection—and of thorough guard against 
any loopholes that might be offered in a 
plainer system; but its soundness and 
conservatism was its blight,for it failed 
to meet the approval of your executive 
counsel because of the glorious conception 
of “red tape” your Par Check Committee 
inculcated into it in orderthat it might be 
perfection in safety and security. 

In brief it was as follows: 

“Establish a clearing-house in San 
Francisco of a ‘par check system,’ and 
have the California banks become mem- 
bers of the system. The clearing-house 
to be the sole issuer of books of checks, 
100 in each book, the maximum amount 


ter part of 1894 and shortly after entered the 


Pioneer Bank of Porterville as Cashier. The 
local manager of the bank resigning about a year 
after, Mr. Bradley assumed his duties as well. 

Mr. Bradley is naturally a careful and con- 
servative man but ready at all times to aid and 
promote any safe proposition for the public wel- 
fare. In his close attention to business he has 
avoided all political affairs or other matters liable 
to detract from business duties (or pleasures as 
he considers them) and the result is that he has 
accumulated considerable property interests 
due wholly to his own safe and sure methods 
and sound judgment. 

Mr. Bradley was appointed by the California 
Bankers’ Association two years ago chairman of 
acommittee to formulatea par check systen 
and after most careful consideration the plan 
was presented to the Association. It contained 
a very unique feature of dividing the exchangc¢ 
charge between the issuing and paying bank. 
Further reference is made to this elsewhere. 








for which each check can be filled out 
being $100,and each bank,when receiving 
a book, to give a bond for the maximum 
for which checks could be drawn (not 
issued) or those outstanding. Checks to 
be sold to purchasers at a fixed scale of 
charge, according to amount, and these 
checks to be cashed, at face, by any bank 
in the system. Each bank drawing and 
selling a check to notify the drawee of 
amount, payee, etc.; also notify its San 
Francisco correspondent of the amount, 
drawee, and the amount of charge, one- 
half of which going to the credit of the 
drawee bank; the San Francisco corre- 
spondent to pay the clearing-house of 
the system the amount of the check drawn, 
and one-half of the exchange charge; and 
furnish a list of all notified drawings; the 
clearing-house placing to the credit of 
‘‘suspense account” all amounts and ex- 
change charges paid to it on behalf of 
drawee banks, and cashing, on presenta- 
tion, all checks paid and forwarded by 
drawee banks, plus the drawee’s proportion 
of exchange, charging ‘suspense account’ 
with the account. 

“As to the second feature, the proposal 
was to establish a uniform rate of charges 
by banks which remit payment to their 
forwarding correspondents of checks and 
drafts drawn upon, or collected by them. 
This would enable banks of deposit to 
charge this amount of actual cost to their 
depositors,and the existence of a uniform 
rate would enable them to know, in 
advance, just what the charge would be.”’ 

Could a more beautiful assurance of 
safety be devised than to have a guarantee 
by a disinterested, responsible, financial 
corporation? Beside the one issuing the 
check, a bond covering every issue, and 
the money paid over toa clearing office 
as fast as the mails could take advice to 
San Francisco. 

There is nothing that I feel I could 
ecommend to the California Bankers 
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Association that would replace it, but I 
can offer a substitute, which is as fol- 
lows: 
Substitute for the proposed 
‘par check system” prepared by 
the committee appointed at the 
California Bankers Association 
convention of September, 1898. 


A committee of three be appointe: to 
manage it,who shall issue a uniform check 
to all banks wishing to join the association, 


_and attend to all business necessary for 


proper working of the system. Banks 
wishing to join will pay an annual mem. 
bership of $5.00 each, to be used for ad- 
vertising and expenses, or other purpose 
desired by the members. 

The charge for these checks to the 
public will be as follows: 

Upto $5.00, 5c.; from $5.00 up to $20.- 
00, 10c.; from $20.00 up to $50.00, 15¢.; 
from $50.00 up to $75.00, 20c.; from 
$75.00 up to $100,00, 25¢. 

The drawing bank to retain its propor- 
tion of this charge, which shall be one- 
half thereof; or in event of the exchange 
being uneven, the drawing bank to retain 
the odd cent, and the drawee bank to lose 
the smaller fraction of the half, provided, 
that on checks for $5.00 or less, the 
issuing bank shall retain the entire ex- 
change charge. 

The check will be like the specimen I 
here present to you (See opposite page). 

It differs from that proposed under the 
“par check system” in the body, and that 
the San Francisco correspondent’s clear- 
ing-house number of issuing bank will be 
also printed on it. The check will be 
payable by drawee bank, or by any bank 
of the association, at par, and will be 
cashable, finally, by the San Francisco 
correspondent of the issuing bank, the 
same as any other draft of one corre- 
spondent bank on the other; and the 
moment it is paid by any bank of the as- 
sociation, it should go forward asa re- 
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mittance to San Francisco, for the total 
of its face, plus the propo: tion of exchange 
due the bank honoring the check; pro- 
vided, the adding of the premium does 
not apply to any bank remitting it, not a 
member of the system. 

While I feel that I could not indorse 
the substitute, I would be willing to join 
in such a plan; in fact, 1 might say in 
almost any plan that would give the 
privilege of drawing on non-correspondent 
points. In the substitute the bond is 
eliminated, the advice to San Francisco 
correspondents, the immediate paying 
over of the money for which a check is 
issued, is no longer embodied; and we 
simply have a check which any bank in 
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the system will cash at par, knowing that 
the final redemption of the check means 
it will be cashed at its face, plus the pro 
rata of the exchange. I feel that I can- 
not too strongly dwell upon the inaugu- 
rating of some system, however plain it 
may be. 

“An inefficient effort is better than no 
effort at all,” and if,after itis in operation, 
we find the necessity of improving it,that 
then can be easily remedied. Do not 
think that the simple premium which we 
would get from these checks is what I 
have contemplated uppermost. 

In the ten years commencing with the 
year 1880, and closing with the year 1890, 
the increase in domestic money orders 
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drawn by the United States was, approxi- 
mately, 14 per cent.; the increase in 
domestic orders commencing with 1890, 
and closing with 1899, a period of only 
nine years, was very nearly 100 per cent; 
and the number of money orders showed 
an increase from the year 1880 as against 
1890 of about three millions issued; from 
the year 1890 as against 1899, an increase 
of nineteen millions issued. 

I had the pleasure of calling on a prom- 
inent Official of Wells, Fargo, and endeav- 
ored to procure some information regard- 
ing their money orders, but they were 
more than extremely discreet. I even 
suggested the small volume of their money 
orders issued might be a set-back to a 
plan among banks to share inthe business, 
but even this did not draw the desired in- 
formation. I learned, however, that the 
average size of checks drawn by Wells 
Fargo Express was very much larger than 
the average of the Postoffice,and deduced 
that their volume was considerably in 
excess of the Postoffice. 
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In some States the express compar ies 
are required to report to aCommissio: er, 
but not in this. It seems something | ke 
an injustice that the vast and far-reach ng 
competitors of a branch of legitin ite 
banking, and consequently the custoc:an 
of a large amount of money and valua)le 
property of the public, are not require: to 
give a public report of their affairs, 
whereas the banks are so compelled; with 
the further discrimination that the banks 
are required to pay county license and 
express offices not. 

The necessity of preparing for the en- 
croachment within banking lines by the 
express companies was never made more 
apparent than by the practical demonstra- 
tion that is now being made East to con. 
tend against it; and the many notices of 
the forming there of “par check associa- 
tions,” leads me to fear that, instead of 
being pioneers in the adoption of the 
‘‘par check system,” that California will 
be a ‘‘straggler” if it does not-act more 
promptly. 


DELINQUENT BANK SHAREHOLDERS 


The Attorney-General of New York has 
given an opinionto Superintendent of 
State Banks Kilburn to the effect that 
where the capital of a discount bank has 
been impaired, where an assessment has 
been levied on the capital stock to make 
good the deficiency, and where a stock- 
holder has refused to pay his assessment, 


and his stock has been sold at public 
auction, and he has refused to surrender 
his certificates, the proceedings in effect 
cancel his certificates and prevent him 
from having any claim on the corporation 
by reason of holding such certificates, 
other than for the proceeds of the sale of 
his stock, minus the amount of the ex- 
penses of the sale. 


A NEW SYSTEM OF COUNTING TIME IN SPAIN. 


In a report to Thomas W. Cridler, Third 
Assistant Secretary of State, Dwight T. Reed, 
United States Consul at Madrid, tells of the 
issuance of a decree by the Queen Regent pro- 
viding that hourly time in the Kingdom of Spain 
shall be counted from 1 to24. The new arrange- 
ment will go into effect on January 1, 1901. The 
decree provides that in all railway,mail,telezraph, 
telephone and steamship serv ces in the Penin- 
sula and the Balearic Islands, and in all the 


ministerial offices,the courts and all public works, 
time shall be regulated to the time of the Green- 
wich Observatory, commonly known as Western 
Europe time. The computation of hours will 
be made from midnight to the following midnight 
in hours from 1 to 24 omitting the words 
“afternoon” and “night.” The hour of midnight 
will be designed as 24. The interval between 
midnight and 1 o’clock will be designated as 0:05, 
0:10, 0:20 and so on to 0:59. 
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COLLECTION CHARGES FOR COUNTRY CHECKS, 


Discussion of the subject by F, W. Hayes, of Detroit, and N. B. Van Slyke, of 
Madison, at the Wisconsin Bankers’ Convention. 


Mr, Hayes:—Unquestionably the sub- 
ject which is receiving and has received 
the greatest amount of attention and has 
been the one of most frequent discussion, 
is country checks. In considering this 
question, Mr. Cannon, of the Fourth Na- 
tional Bank of New York, said: 


“The country check up to within the 
past fifteen years or so was used within a 
small radius from the point of issue; but 
subsequently merchants and others de- 
veloped the custom of sending their 
checks broadcast, in payment of goods 
purchased, apparently to avoid the pay- 
ing of the charge exacted by the local 
bank for drawing its drafts upon the 
centre to which the merchants wished to 
make a remittance, and so the evil grew 
and flourished. Something had to be 
done to stay its course. Banks in the 
small interior towns formed combinations 
to collect such charges as would make the 
business profitable to them, and this ex- 
pense in the course of time was largely 
borne by the banks in the important 
money centres. The agitation began 
with the banks in the large cities by their 
making a charge on country bank checks 
to offset the cost imposed thereon by the 
country banks. Opposition grew out of 
the agitation, induced by fear that some- 
body (but no one could say who) might 
be offended. The first radical step in 
the right direction was taken in 1895 by 
the associated banks in St. Louis, who 
devised and put into operation a plan. 
The results, both immediate and remote, 
may be summed up in the recent words 
of the president of one of the St. Louis 
banks: ‘We had a terrible struggle here, 
and violent opposition, but we worked it 
through, and everything now is running 
harmoniously.’ ” 


It will be seen that the clearing house 
became the instrument through which the 


first reform was adopted. The clearing 
house has, in the natural course of affairs, 
become one of the most important ad- 
juncts to the bank. Of comparatively re- 
cent origin, even in its first existence and 
primary object, it has passed beyond and 
above argument, an indispensable ally. 

The first clearing house was established 
in London, A. D 1775. Its organization 
was the result of necessity. Transactions 
had become so numerous, and involved 
such large amounts, that messengers 
could not go from bank to bank and make 
the settlements. First the messengers 
were to meet at some one bank, exchange 
checks and agree upon balance due from 
one to each of the several banks. This 
necessitated settlements between each 
bank and each other bank. Finally the 
clearing house was developed where all 
balances were resolved into one, either 
debit or credit. This and this only was 
the primary object of the clearing house, 
and well has it served its purpose. 

Who can estimate the time, labor and 
loss which the clearing house has saved 
to the banks? Who could comprehend 
the billions of money represented by 
checks which have been settled in cash 
with a few thousand? In the case of rail- 
roads, insurance companies and other 
great corporations, there has been an evo- 
lution of progress, reformed methods, bet- 
ter facilities, and even governmental in- 
spection, restriction and regulation. 

The banks have not stood entirely un- 
impressed with the spirit of the times,and 
therefore the clearing house has made 
some advance from its primitive object. 
It has acted in times of panics, issuing its 
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certificates, assisting its weaker members, 
solidifying the whole number, and thereby 
averting failures, not only tu its own 
members, but to the bank’s customers. Is 
there one person present who will deny 
that the clearing houses in New York and 
other financial cities did not save the 
country from absolute financial ruin in 
1893? There were wrecks enough with 
them; and I ask you what banker, mer- 
chant or manufacturer could have weath- 
ered the storm, which only was stopped 
by the clearing-house regulations and 
management? 

What banker, applying to his clearing 
house for assistance in 1893, asked 
whether the association was organized 
only for the purpose of clearing checks 
and settling resulting balances? 

You are all familiar with the fact that 
Ne-v York city has required its members 
to make charges on out-of-town items 
without exception, barring a few discre- 
tionary points. The plan adopted by 
that city was the result of computations 
made by the various banks’ officers after 
weeks of careful consideration, and was 
adopted without a single dissenting vote. 

‘‘The most remarkable fact is that the 
plan, after being in operation for over a 
year, has not. been violated so far as 
known. This is all the more extraordin- 
ary in view of the intense competition ex- 
isting among the banks in New York.” 

A great many objections have been 
made to the New York plan, and much 
has appeared in the newspapers in regard 
to the large loss of business that it is al- 
leged the banks there have sustained on 
account of its execution. 

Opponents of the plan claim that the 
trust companies have secured thereby a 
large amount of business from the banks, 
and also that the New York banks have 
lost to Philadelphia, Boston and interior 
points, a large volume of deposits. As to 
the effect the adoption of the planin New 
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York has had upon the banks there, the 
president of one of the large banks 
said: 


“T recognize thac in the city of \ 
York competition is very strong, but | be- 
lieve from what I can gather that the 
banks would have lost just as much of their 
deposits to the trust companies whether 
the new or the old system of collecting 
checks was in vogue. About the time of 
the adoption of this plan the great boom 
in the organization of trust companies in 
New York was started, not because the 
New York banks adopted this plan, but 
because of the large amount of business 
which seemed to be in sight for these in- 
stitutions, owing to the formation of in- 
dustrial combinations and various enter- 
prises of this kind; and, quite naturally, 
they took from the New York banks a 
considerable line of deposits, especially as 
most of them do a banking business with- 
out being subjected to many of the bur- 
dens of expense imposed upon the banks, 
But I believe that the total amount se- 
cured from the banks, on account of the 
adoption of this check collection charge, 
was very small,as compared with the other 
reason I have mentioned. 

‘‘As far as the transfer of accounts to 
other cities, called ‘discretionary points,’ 
is concerned, at the meeting of the Amer- 
ican Bankers’ Association in Cleveland 
last year, I took particular pains to inquire 
of out-of-town bankers, and since have 
continued the inquiry of bankers in in- 
terior cities, as to the actual loss in this 
direction sustained by the New York 
banks; and from information thus gath- 
ered, I believe the loss has been very 
small. While a large number of banks 
have opened accounts in Philadelphia, 
and have sent their out-of-town checks 
there for collection, thus relieving New 
York banks of a great burden, still this 
money has been rapidly re-transferred 
from Philadelphia to New York, so that 
at the present time I understand a 
good many Philadelphia banks are regret- 
ting that they offered bids for this busi: 
ness. They are getting mostly the un- 
profitable part, while the balances are 
being immediateiy re-conveyed to New 
York financial institutions.” 


The St, Paul, St. Louis, andsome other 
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clearing houses had previously taken par- 
tial action, but exceptions were made. 
No severe penalties were imposed, and in 
several ways evasions could be made. 
Boston has now followed New York’s ex- 
ample, excepting items on par places, in 
what they call the “New England Clear- 
ing House.” 

In an address delivered before the 
Bank President’s Association of Boston 
last May, Mr. Cannon, in speaking of the 
3oston plan of collecting New England 
checks, said: 


‘‘The Boston banks are striving tec re- 
duce the cost of collecting country checks 
yet are apparently taking no steps to re- 
duce their volume. Instead of placing 
the burden of expense upon the drawer 
of the check where it rightfully belongs, 
they are paying the charges themselves, 
under the belief that they are saving 
money by having all checks in a limited 
territory collected through one channel. 
‘There are, I am informed, 625 banks in 
New England, all of which, save about 75, 
remit on receipt at par for cash items 
drawn upon them, forwarded by the Bos- 
ton Clearing House. The expenses of 
the clearing house for handling these 
items will be, it is said, fully $50,000 for 
the first year. There are 36 bank mem- 
bers of the Boston Clearing House, 35 of 
whom make use of the country check de- 
partment. Allowing that each bank aver- 
aged 100 letters a day—a generous esti- 
mate, based on figures furnished by 
some Boston friends,—for forwarding 
their cash items to the New England 
banks, that would mean _ 1,071,000 
letters per annum, and, allowing 
that each letter cost 5 cents to cover 
postage and stationery, the expense would 
amount to $53,550 for the same period. 
The banks now have to collect all their 
notes, drafts and special items through 
channels other than the clearing house, 
as no provision is made in the Boston 
plan covering these instruments. It is, 
therefore, considered a conservative state- 
ment to make that the banks will average 
20 letters a day in forwarding such items; 
and it is quite evident that these twenty 
letters, to say nothing of other mail mat- 
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ter going to correspondents daily, might 
be utilized in forwarding checks. Such 
being the case, the cost of postage and 
stationery in handling checks on New 
England, if collected by banks direct, 
would be reduced to $42,840.” 


There is another matter to be consid- 
ered in the cost of collecting this so- 
called par points, and that is interest on 
the amount of checks in the mails. It is 
stated that these checks amount to two 
millions of dollars daily; they go through 
the Boston Clearing House. Taking an 
average of two days to collect, makes 
four millions of dollars which the Boston 
banks are advancing without interest; 
computing this at 4 per cent. would be 
$160,000 per annum. To this should be 
added the $42,oco and more, cost of col- 
lection on par points. What must it cost 
Philadelphia for par and other points? 

Believing in the necessity of the situa- 
tion, and approving the New York action, 
the Michigan Bankers’ Ass’n at its con- 
vention in 1899, suggested a conference of 
clearing house associations in Cleveland 
when the American Bankers’ Association 
met. Consequently, invitations were sent 
to all clearing houses in the United States 
to send delegates to that conference. 
Forty odd associations were represented 
and, with the exception of Philadelphia, 
every large city sent representatives, 
There was not a dissenting vote to the 
proposition that ‘‘Exchange is a legiti- 
mate source of profit in the banking busi- 
ness, and that every bank is entitled to 
payment for services rendered.” 

At the conference an executive com- 
mittee was appointed to correspond and 
meet with the several associations, This 
executive committee has power to recon- 
vene the conference and will probably 
call it together in Richmond, at the time 
of the American Bankers’ Association 
next October. 

In the committee's correspondence and 
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conferences with associations, it has been 
found that the large majority of members 
want something done, for they are all 
feeling the losses resulting from what has 
been termed the “Free Lunch Counter 
Business.”” The minority opposed to ac- 
tion say ‘‘Our clearing house was not or- 
ganized for that purpose.” It will occur 
to you at once that originally the New 
York or no other clearing house was, but 
every clearing house has power to alter or 
amend its purposes by a certain required 
vote. 

Others of the minority claim ‘‘ability to 
run our own business without dictation.” 
“We would not surrender our right of 
discretion to make exceptions.” In reply 
to this, we all know that, notwithstand- 
ing the confidence we have in our own 
ability, the laws of the United States and 
severel other states impose wise restric- 
tion and supervision over our conduct; 
and even then there are too many fail- 
ures. Private bankers are undoubtedly 
as honest, wise and competent as officers 
of organized banks; but what isthe result 
of their freedom from restriction and su- 
pervision? 

In these days of competition, how few 
bank officers are strong enough to allow 
an account to go when one of our com- 
petitors offers our customer free collec- 
tion and free exchange, a little larger rate 
of interest on balance, or a larger line of 
discounts—-notwithstanding we know that 
we are doing al! that the account justifies 
us in doing. We feel that the other fel- 
.ow will sooner or later ‘‘know more;” he 
generally does, but nearly as soon as one 
is educated another begins his education. 
It is quite hopeless to expect that the 
evils of par collections will ever be over- 
come except through rules and regula- 
tions of the clearing house. 

‘In correspondence with the opponents 
of clearing-house action when all the ar- 
guments put forth have been met, there 
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comes finally this statement: ‘‘We 
making money, and have no accou: 
which are not profitable.” The lat 
part of the statement is questionable, |) 
suppuse it to be true, the profits may 
fairly good this year, and next year, ; 
for several years, but there always conmi’s 
a’73 or an '84, followed by an 1893, wi 
increased surplus from large profits 
preceding years is “a handy thing to ha: 
in the house.” 

Of all the large cities, Philadelphia and 
Chicago are the only ones which have not 
given some consideration to action in 
their clearing houses on the subject. Of 
the banks in these two cities it has been 
said: “Judging from the estimate of their 
annual earnings published recently, tlie 
banks are yielding fine returns to their 
stockholders, despite the fact that they 
are collecting out-of-town items without 
charge. This does not mean that they 
are making the maximum profit possible 
in the banking business, but apparently 
they are doing very well and are satisfied 
with results.” In deciding upon this 
question, the banks naturally should be 
governed solely by the queston of profit, 
regardless of outside criticism. 

The interior banks, without exception, 
should charge a reasonable percentage 
for collecting on their towns, and should 
exact a reasonable fee for collecting or 
crediting checks and drafts taken from 
their depositors. Clearing house city 
banks should encourage their correspond- 
ents to make such charges. 

The merchant or manufacturer who de- 
posits country checks has made a net 
profit of probably not less than 5 percent. 
on the sale, or say $5 per $1oo (and this 
is a conservative estimate). Why should 
he not pay 1o cents or 15 cents for the 
realization of his profits? Why should 
the bank pay for collecting his profit? 

Gentlemen, I thank you for your atten- 
tion, but I feel that I have not said any- 
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thing that you did not know. What profit 
then, can be derived from the time and 
ellort spent? None, unless as an associa- 
tion, you set the seal of your approval by 
resolution, in favor of all clearing houses 
adopting stringent rules and regulations 
requiring charges on all items; and gen- 
tlemen from the interior, I hope you will 
everyone of you charge Milwaukee banks 
a reasonable fee on every bank they send 
you; but, of course, if you charge Mil- 
waukee, you must charge Chicago banks 
as well as all other banks, including those 
in Detroit. 

Now, in regard to what the metropoli- 
tan or Clearing house cities should do in 
the way of charging. They certainly are 
not only to control the checks of their 
own cities. We found in Detroit that 
many of our checks were coming in to us 
in an indirect course, which deprived us 
of the profit of charging. For instance, 
many of the banks in Boston, New York 
and other Eastern cities keep accounts 
with banks in other cities, and were for- 
warding Detroit items by way of Chicago, 
Milwaukee, Cleveland and other cities. 
Therefore, when the Detroit Clearing 
House amended its charter or constitu- 
tion, rules and regulations were adopted, 
requiring every member of the associa- 
tion and other banks and trust companies 
clearing through members, to make an 
arbitrary charge on every item, the in- 
dorsement of which showed it had come 
to Detroit in an indirect way. 

| am informed, and have no doubt that 
Milwaukee banks experience the same 
treatment. ‘That is, that many, if not the 
majority, of checks drawn in Milwaukee, 
sent East and West in payment of liabili- 
ties, come to Milwaukee through banks 
in Chicago and other cities, taking an in- 
direct course. Detroit is peculiarly sit- 
uated in that it is on the border of a for- 
eign country, that immediately in its 
Vicinity are important cities in Ohio and 
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other States, so that we cannot dictate 
charges to be made to customers deposit- 
ing country checks. 

To illustrate: We find that Cleveland 
banks are soliciting reserve and other ac- 
counts from banks of Michigan, offering 
three per cent. on balances, whereas De- 
troit banks pay only two per cent. The 
Cleveland banks offer an almost univer- 
sal par list. Detroit’s experience has 
been very satisfactory under the rules 
and regulations of its clearing house, and 
very few checks are now presented which 
come in a roundabout course. Theclear- 
ing houses in cities like Milwaukee can 
certainly control the business of their 
own City. 

I am very glad to be ab’e to inform you 
that the subject is being freely agitated 
in all of the metropolitan interior cities, 
and I believe that in one year Buffalo, 
Cincinnati, Louisville, New Orleans and 
other clearing houses, will be so reorganized 
that they can and will take action which 
will reduce to a minimum the abuses 
which have been created by the use of 
country checks. There are bankers and 
bankers, practical and theoretical, ‘The 
practical banker, in my opinion, is watch- 
ing the growth of his profit and loss as 
well as surplus accounts; the theoretical 
is speculating on total figures and ab- 
stract ways of making money by special 
terms and excessive inducements. Again, 
gentlemen, I thank you for your atten- 
tion. 


Mr. VAN SLyKe:—I have long thought 
that the country bankers were not at 
fault for taking these checks at par and 
sending them in to Milwaukee or Chicago, 
so long as the Milwaukee or Chicago cor- 
respondent would receive them at par. 
We did it for a while and used to charge 
a little something years ago, but our cus- 
tomers soon found that it did not cost us 
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anything and they, in common parlance, 
kicked, because we charged for what did 
not cost us anything, and I think it de- 
volves upon cities like Milwaukee and 
Chicago, depositing cities or commercial 
centers, to enforce strict rules and com- 
pel the country banks to charge some- 
thing because it costs them something. 
Our country customers are related to us 
as the country banks are related to youin 
Milwaukee or Chicago, and the fault lies, 
in my estimation, right here and in 
Chicago and in New York, although they 
are getting at it in New York. We would 
soon learn the lesson as would our custom- 
ers. If it is going to cost us a quarter of 
one per cent. for exchange, they do not 
expect us to lose it, and if you charge us 
here our customers will pay us. But so 
long as you take this paper collected all 
over the state, and have your collecting 
points at par, and in many cases crediting 
up the check the day you get it, although 
you may be out of the money for several 
days, just that long will the trouble con- 
tinue. 

The fault lies with the large cities 
that have the clearing houses and rules 
that they can enforce, and I hope that 
more stringent rules will prevail, for it 
will result to the benefit of the banks 
everywhere and we can get a little some- 
thing out of it, while now we cannot get a 
cent and our exchangeaccount throughout 
the country is a loss, 

When I commenced business in Wiscon- 
sin a good many years ago, our capital 
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was small, but the exchange at the end of 
the year amounted to double what our :- 
terest did. They did not complain hal 
as much of two or three per cent. on New 
York as they do now at one-tenth, \e- 
cause they could not get it anywhere e! 
but conditions of course have changed. 
But we are guided entirely and have to be 
controlled by the commercial centers, and 
until some strict rule is enforced with the 
country banks it is impossible for them to 
enforce a rule with their customers. Our 
customers know a great deal more about 
banking than formerly—sometimes I 
think they know too much 

Just so long as we can get exchange 
taken here at par we have got to take it 
at par, and our exchange doesnot amount 
to anything and does not pay postage 
and the hire of one clerk fora year. There 
is the trouble. I hope and believe that 
the country banks will approve of any- 
thing that is in the direction of paying 
the commercial centers for the collections, 
There is no reason why if we get some- 
thing on Oshkosh that we should send it 
to Janesville and that from there it should 
be sent around to half a dozen places un- 
til it gets here, and you take the Janes- 
ville check and charge it up to Janesville 
and another bank takes another and you 
swap over and all that sort of thing and 
it does not cost you very much, but it is 
not right. You should charge the coun- 


try banks for what you do for them and 
then we can charge our customers, which 
we cannot do unless you charge us. 








INQUIRIES AND CORRESPONDENCE. 


705 


INQUIRIES AND CORRESPONDENCE. 


|= department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, with- 


out charge. 
request is made to the contrary. 


Undivided Profits. 


BIRMINGHAM TRUST & SAVINGS CO., } 
BIRMINGHAM, ALA., Aug. 27, 1900. } 


Editor Banking Law Journal: 


DEAR SIR: My attention is attracted to the 
War Revenue Decision touching the question of 
tax on undivided profits which appears in the 
August issue. My impression is quite clear that 
there was a ruling on this subject quoted in the 
Journal some months ago, which was directly 
opp. site to the ruling now held. Iam unable at 
the moment to put my hand on the issue con- 
taining the previous ruling, and will appreciate 


the courtesy if you can furnish me with informa- 
tion in regard thereto. 
Very truly, 


W. H. Manly, Sec. 


The course of official ruling upon the 
subject of the taxation of undivided pro. 
fits of banks has been, briefly stated, as 
follows: 

‘The Commissioner of Internal Revenue 
originally ruled that undivided profits 
were subject to tax. (See Banking Law 
Journal, November, 1898) and many banks 
paid the tax in pursuance of the Com- 
missioner’s ruling. 

On February 4, 1899 the Attorney- 
General of the United States rendered an 
opinion in regard to undivided profits and 
the Commissioner of Internal Revenue 
modified his previous rulings to conform 
thereto. This opinion is published in 
the Banking Law Journal for March 1899, 
page 145 and its gist is contained in the 
following quotation therefrom: 


‘‘The purpose of the law is, undoubtedly, 
to levy an annual tax upon the business 


The names and places of those submitting inquiries are published, unless special 


of banks and bankers, and in order to 
make uniformity, to apply the tax to the 
amount of capital employed,together with 
such surplus funds of the bank as are 
used in carrying on the business, and 
which, combined with the capital, con- 
stitute the basis of banking operations. 

“The National Banking Act provides 
for the maintenance by national banks of 
what is called a ‘surplus’ which is required 
to be set apart by the directors of the 
bank from the net profits until it shall 
reach an amount equal to 20 per cent. of 
the capital stock. This surplus thus con- 
stituted becomes by law, in effect, a part 
of the bank’s capital, and this 20 per 
cent. is the minimum amount of surplus 
to be maintained by a national bank. I 
do not conceive,however,that the amount 
of the capital with this surplus added 
would make the limit to which the taxing 
power is authorized to go in every instance 
in estimating the amount upon which the 
bank ¢hould be assessed. I understand 
the term ‘surplus’ as applied to banks to 
have a broader meaning, and it should 
be construed to include not only that set 
apart as the minimum surplus, but also 
such amount as has been set apart by a 
vote of the directors, or other authorized 
action of the bank, to strengthen the 
capital, and is thus held out by the bank 
in its dealings with the public as a part of 
its banking capital. The capital of a bank, 
together with the surplus so set apart and 
used in conjunction therewith as the basis 
of its business transactions and its banke 
ing operations, constitutes the security 
upon which customers rely and which in- 
duces the public to deal with it. 

“I may present the matter more clearly 
by an illustration as follows: A national 


bank with a capital stock of $200,000 is 
required by law to set apart from its net 
profits and to maintain asurplus of. $40,- 
The lowest estimate for taxation 


coo. 
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under the War Revenue Act upon such 
bank would be upon $240,000. But if 
this bank, by the action of its directors 
should set apart $1oo,ooo more of the 
bank’s funds to be used as a part of its 
banking capital, this latter amount would 
have to be added to the amount for taxa- 
tion. 

“The same principle would apply to 
state and other banks, and, whilst there 
may be no state laws requiring the main- 
tenance of a surplus on the part of state 
banks, yet such banks are taxable upon 
the amount of their capital, together with 
such additional surplus or funds belonging 
to them as may be set apart either by law 
or by the action of the bank’s authorities 
and used in carrying on the general bus- 
iness of the bank. 

‘‘The undivided profits of a bank are 
not surplus and cannot beestimated under 
the law in question as a part of the bank’s 
surplus. ‘Profit is the gain made upon 
any business or investment when both 
the receipts and payments are taken into 
account.’ This is the generally accepted 
definition of the term ‘profits’. 

“So, then, if profits are to be made the 
basis of taxation, it might be necessary to 
settle the affairs of a bank before the 
amount subject to taxation could be ascer- 
tained. The solvency of its loans, the 
shrinkage of securities, depreciation in 
values, and all other losses would have to 
be taken into account before the estimate 
as to profits could be made. 

‘*The undivided profits of a bank signify 
the amount of money on hand out of which 
dividends may be declared, and such pro- 
fits may be in the bank to-day and, by 
action of the directors, distributed among 
the stockholders to-morrow, and thus 
cease to be within the control of the bank 
at all. It certainly could not have been 
the purpose of Congress to levy an annual 
tax upon funds of this character. 

“And then,so far as the taxation under 
the War Revenue Act is concerned, it is 
not important whethera bank has any 
profits or not. It is, as before stated, the 
capital of the bank and other funds be- 
longing to it, which by law or the action 
of the bank authorities assume the char- 
acter of capital, and which the bank uses 
in carrying on its business that the law 
has in view as a subject of taxation.” 
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In pursuance of this opinion the ( 
missioner of Internal Revenue, on Fe 
ary 24, 1899, notified the collectors 
the Attorney-General had rendered 
opinion to the effect that undivided p: 
should not have been included wit! 
capital and surplus in computing 
amount of special taxes due from bank 
and that claims for refunding that po: 
of the special tax paid by banks on 
divided profits would be considered. 

On May 31, 1899 the Commissioner, 
answering an inquiry referring to the 
prescribed form (No. 457) for banker's 
return, asking, what are to be regarde: as 
“undivided profits excluded from alove 
as not subject to tax?” replied that all 
undivided profits which, by law or by 
action of the board of directors or by any 
officer uf the bank authorized thereunto, 
are set apart and used in the business of 
banking must be included in the return. 

The Commissioner also stated chat the 
printed form will be revised so as to set 
forth, after the statement of the sum 
total of capital and surplus, and any funds 
set apart as hereinbefore stated that “no 
other funds belonging to this bank have 
been set apart either by law or the action 
of the bank authorities and used in carry- 
ing on the business of the bank;”’ and that 
the foot-note in the return will be changed 
to read: ‘Undivided profits set apart as 
above stated and used in the banking bus- 
iness assume the character of capital and 
are taxable; they should be included on 
this return in ‘surplus’. (See this answer 
in B. L. J. June 1899, p. 353). 

In June 1899 objections were submitted 
to the Commissioner to the newly revised 
form No. 457, for return by banks of the 
amount of their capital, etc. on which the 
special] tax required to be paid by them is 
to be reckoned. These objections were 
to the language of the form requiring the 
bank official rendering the return of the 
amount of the capital and surplus to make 
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oath further that ‘‘no other funds belong- 
ing to this bank have been set apart either 
by law or the action of the bank authori- 
ties and used in carrying on the general 
business of the bank;” also to the require- 
ment in the form of a statement of the 
amount of “undivided profits excluded 
from above as not subject to tax.” 

(he Commissioner, on June 20, 1899, 
This answer 
lished in full in the Journal for July 
1899 at page 408. The substance of his 


answered these objections. 


is pu 
answer is as follows: 


“The construction of the law by the At- 
torney-General has been adopted and form 
457 prepared in accordance therewith; it 
is obligatory upon all banks to make this 
sworn return and to accept this construc- 
tion of the statute asconclusive until here- 
after in some suit brought, a judicial in- 
terpretation shall have been given contrary 
to this and affirmed by the supreme court; 
and the form will stand unchanged. 
here can be no course pursued in respect 
to state and other banks that must not 
also be pursued with reference to national 
banks, return on the same form must be 
made by each and all of these banks 

No part of the undivided profits of any 
bank (whether national or private) is to 
be included in the amount of capital and 
surplus, except such as have by vote of 
the board of directors been authorized to 
be set apart and used by the bank officers 
in the general business of banking; and 
the meaning of the language in the form 
that “no other funds belonging to this 
bank have been set apart either by law or 
the action of the bank authorities and 
!in carrying on the general business 
of the bank” is that there has been no 
vote by the board of directors of the bank 
authorizing the undivide. profits, or any 
portion of them, to be made use of in the 
business of banking. 

(he undivided profits described by the 
Attorney-General as not subject to tax 
are not “set apart’’ by formal action by 
the board of directors for use in the bank- 
ing business and therefore, even though 
thus used from day to day, until distri- 
buted among the stockholders in the 
shape of dividends, are not required tobe 


use( 


included with the funds upon which the 
special tax is to be reckoned. 

With regard to the objections to the 
language of the formas to ‘undivided 
profits excluded from above are not sub- 
ject to tax” on the groun:! that there is 
no authority of law for demanding “a re- 
turn from national banks of the amount of 
their undivided profits not subject to tax,” 
even if this be true, the mere statement in 
the return of such undivided orofits, for tl e 
fuller information of the Internal Revenue 
office ought not to be objected to by any 
bank officials who have no special reasons 
for withholding thisinf »ormation from the 
Internal Revenue Bureau. Such a state- 
ment cannot subject them toany increase of 
special tax liability; and as it is the practice 
of banks from time to time to make pub- 
lic statements as to their surplus and un- 
divided profits, there cannot be any great 
additional labor in making the statement 
in form 457. Butwhile the point is im- 
material, there will be no change made in 
the revised form so far as it relates to the 
statement under oath (after state..ent of 
capital and surplus) that “no other funds 
belonging to this bank have been setapart 
either by law or the action of the bank 
authorities and used in carrying on the 
general business of the bank;” this state- 
ment, under oath, is essential under the 
construction given by this office to the 
law 


The above is the record of ruling on 


the subject of the taxation of undivided 
profits. The opinion of the Attorney- 
the 


Under 


General still stands as controlling 
that, the 
Revenue 
ruled that no part of the undivided profits 


guide in the matter. 


Commissioner of Internal has 
is to be included in the amount of capital 
and surplus for taxation except such as 
have, by vote of the board of directors, 
been authorized t» be set apart and used 
in the general business of the bank; those 
not so set apart, even though used from 
day to day, until distributed among the 
stockholders, are not required to be in- 
cluded for taxation. 

This brings us to the ruling of July 17, 
published in our August number. The 
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fact stated, upon which the ruling was 
made, is 

“That many banks pay tax only on cap- 
ital stock and nominal surplus, ignoring 
any liability on surplus earnings that are 
carried on books nominally as ‘profit and 
loss’ or ‘undivided profits’ although these 
items may be the earnings of many years 
and may be quite a factor in determining 
the value of the bank’s stock.” 


The ruling is: 


“There is no departmental ruling or 
opinion that warrants a bank in omitting 
any part of its surplus from the return on 


which its special tax is to be reckoned. . 


If any part of a bank’s surplus is thus set 
over,although it is called undivided profits, 
it must still be taken into account in de- 
termining the amount of special tax re- 
quired to be paid by the bank. Even un- 
divided profits—i. e. moneys belonging to 
the stockholders of the bank, and which 
must be paid to them upon declaration of 
dividend—are to be included in reckoning 
the bank’s special tax, if these undivided 
profits have, by formal action of the bank 
authorities, been ordered to be used or 
employed in carrying on the banking 
business.” 


There is thus seen no inconsistency in 
Undivided 
profits are not subject to taxation unless 
by formal action of the bank authorities 
they have been ordered to be employed in 
the banking business, instead of being 
divided among the stockholders. 


this with the former rulings. 


CHILLICOTHE, OHIO, Aug, 28, 1goo. 
Editor Barking Law Journal 
DEAR SiR:—In your August issue I read a 
ruling by the Internal Revenue Commissioner 
that undivided profits of a bank, if ordered to be 
employed in the banking business by formal ac- 
tion of the bank authorities, instead of being 
divided among the stockholders, are subject to 
tax. How is this consistent with the opinion of 
the attorney-general, which you published some 
time ago,-that the undivided profits of a bank 
are not taxable? Has there been any contrary 
decision by higher authority? 
PRESIDENT. 
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The opinion of the Attorney General 
still holds good. Undivided profit: are 
not taxable unless set aside by vote of 
the directors as a fund to be used in car- 
rying on the business. See reply to pre- 
vious inquiry for full explanation. 


Excessive Loans. 
TECUMSEH, Neb., Sept. 1, 1: 
Editor Bankiug Law Journal: 


DEAR SIR:—Can a borrower successful 
fend a suit by a national bank for a loan, « 
ground that it was made in violation of 
namely, for an amount in excess of one-te1 
Ihave heard sucha 
think it is 
there any decisions on the point? 


the bank’s capital? 
made, but do not 


um 
tenable. Are 


CASHIER. 


The borrower cannot defend on this 
ground. Such 
made before the courts, but have been 


uniformly 


contentions have heen 


unsuccessful. Among other 
decisions are the following: 

1. A national bank 
borrower a loan 


may recover of a 
made which 
amount one-tenth of its capital stock, 
though such loan is in violation of section 
5200 U.S. Revised Statutes, 
v. Batchelder, 147 Mass. 541. 


exceeds in 


Corcoran 


2. A loan by a national bank in violation 
of section 5200 U.S. Rev. St. is not void 
as between the parties, and the bank may 
recover same of the borrower. 
v. City Nat. Bank, 29 Fed. 734. 


Wyman 


‘On or Before.”’ 


DULUTH, Minn., Sept. 4, 1900. 
Editor Banking Law Journal: 
DEAR SiR:—Is the following note a negotiable 
instrument: 
Springfield, Mass., August 10, Igoo. 
On or before one year after date I promise to 
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pa) John Robinson or order, the sum of seven 
hundred and sixty four dollars. 
Andrew Jackson. 
INQUIRER. 


ie note is a negotiable instrument. 
Before the enactment of the Negotiable 
Instruments Law in Massachusetts, the 
words ‘fon or before” were held, by the 
Massachusetts courts, to destroy negotia- 
bility, on the theory thatthey made the 
of payment uncertain. But the Ne- 
ible Instruments Law of Massachu- 
ts expressly provides the contrary. 


Authority of Agent. 


——, BANK, 
DANVERS, Mass., Sept. 5, 1900. 
ior Banking Law Journai: 
FAR SIR:—A is a purchasing agent for a 
ry at this place, his principals being located 
joston. He acts under a power of attorney 
| with this bank,whereunder he is authorized 
ake payments for purchases by checks 
on his principals’ funds on deposit, 
ed in his principals’ name per his own. To- 
there is presented to the bank for payment 
aft drawn on the agent by a creditor of the 
y. Which he has accepted payable at this 
using the same signature.as he affixes to 
<s. Under the strict terms of the power of 
is limitea to 
Is the bank safe in honoring 


ney, the agent’s authority 
ng checks. 
draft? 


Cashier. 


While the writing on a draft of an ac- 
ceptance payable at a bank is almost the 
equivalent of drawing a check on the 
bank for the amount, banks cannot be too 
careful-in keeping within the strict letter 
of their authority, for should the princi- 
pals repudiate the payment as_ unauthor- 
ized and the case get into court, the 
technical, legal difference between the 
two forms of order on the bank might be 
sufficient to lead to a decision that the 
“acceptance” was beyond the agent's au- 
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thority and the payment by the bank in- 
valid and not chargeable to the principal’s 
account. The safer course for the bank, 
therefore, would be to require the agent 
to draw a check to take up the draft, or, 
before paying the draft, to telephone the 
principals for instructions in the matter. 

The case of Mt. Morris Bank vy. Gor- 
ham, decided by the supreme court of 
Massachusetts in the year 1897, is an in- 
structive one, as showing how an agent’s 
authority to make payments by check, 
does not extend to the acteptance of 
drafts. In that case one Williams was the 
agent at Worcester, Mass., of C. L. Gor- 
ham & Co., having charge of their shop 
at that place. & Co, were 
regular purchasers of pianos from Haines 
& Co., the New York piano manufactur- 
ers, and there was a written power of at- 
torney from C. L. Gorham & Co. to Wil- 
liams, on file at the Central National 
Bank of Worcester, giving Williams au- 
thority to pay for pianos by check on that 
bank. In pursuance of a scheme between 
Haines & Co. and Williams, of which 
Gorham & Co. were ignorant, a series of 
drafts were drawn upon Gorham & Co., 
by Haines & Co., which were accepted by 
Williams by his regular form of signature 
under the power of attorney—*C. L. Gor- 
ham & Co. p. p. a. Chas. A. Williams.” 
The action was by the Mt, Morris Bank, 
which had discounted two of these drafts, 
to recover from C. L. Gorham & Co. as 
acceptors. Gorham & Co. were held not 
liable. The letter of authority to Wil- 
liams to sign checks for pianos, did not 
authorize him to accept drafts therefor, 
and the latter’s authority was not en- 
larged in this respect by anything outside 
the power of attorney. Furthermore, the 
letters “p. p. a.” (per power of attorney) 
were notice on the face of the draft to the 
purchaser that the agent depended for his 
authority to sign upon a written document 
and the purchasing bank took its chances 


Gorham 
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when it did not call for a production of 
the power. 


Carnishment of “‘A, Agent.” 


NATCHEZ, MIss., Sept., 6, 1900. 
Editor Banking Law Journal: 

DEAR SiR:—Can you refer me to an issue of 
your Journal in which the subject has been 
treated and the decisions given as to whether or 
not, in garnishment proceedings, an account in 
bank carried by “A. B. Agent’’ has been held 
liable for “A B's” individual debt? 

CONSTANT READER. 


We discussed this subject in the Jour- 
nal for August 1898 at page 481, citing 
the decision of the Supreme Court of 
Georgia that money deposited ina bank 
to the credit of ‘*P Agent’ could be 
reached by garnishment served upon the 
bank at the instance of a creditor of *‘P”; 
and if the bank knew the creditor’s con- 
tention was that this money belonged in 
fact to ‘*P” individually, and not to an- 
other, to 
agent in making the deposit, it could not, 
except at its peril, pay over the money to 
the alleged principal. 


for whom he claimed act as 


Usury by National Bank. 


CONN., Sept., 6, 1900. 
Editor Banking Law Journal: 

DEAR SiR:—Is there any decision now appli- 
cable, which would enable a borrower who real- 
ized that the statute of limitation as prescribed 
in Section 5198 Revised Statutes of the United 
States had operated to prevent the collection by 
law of the penalty of double the interest paid, to 
maintain a suit against a national bank for the 
amount of excess over 6 per cent. or the legal 
rate of interest in Connecticut? in other words, 
if a suit is barred, after a lapse of two years, for 
the penalty, is there any decision, recent or re- 
mote, now operative which would permit the 
maintenance of a suit against a national bank in 
Connecticut for the over 6 


excess per cent. 
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charged on an account which ciosed June 22, 
1897 and on which demand was not made » :til 
July 6, 1900. 

Yours truly, 


PRESIDEN 


The question stated is substantial! 
follows: 

A usurious transaction, wherein a 
rower paid a national bank in Connect 
an illegal rate of interest for a loan, 
consummated over two years ago and 
statutory penalty of recovery by the | 
rower of double the interest paid in 
action against the bank became barre 
and outlawed at the expiration of t 
years from the time the usurious interest 
was paid. Question: Is there any decis- 
ion recent or remote or any law 
operative which will permit the borrower 
now to maintain a suit against the bank 
for the excess over 6 per cent. paid by 
him to the bank? 


How 


There is no decision or law which would 
permitsuch anaction. The consequences 
of taking usury by a national bank are 
governed by the national bank act and 
not by the statutes of the different states. 
The only penalties which a national bank 
incurs to a borrower are those prescribed 
by the federal statutes, namely, forfeiture 
of the entire interest charged, but not 
paid, in a suit by the bank for the debt; 
or liability to an action for double the in- 
terest, where it has been paid, if brought 
within two years from the time the usuri- 
ous transaction « ccurred. 

The borrower in this case nut having 
availed himself of the remedy given by 
the federal statute within the time limited, 
has no other remedy against the bank. 
As said in Barnett v. National Bank, 9 
U.S. 555 ‘tthe remedy given by the 
statute for the wrong is a penal suit. ‘lo 
that the party aggrieved or his legal rep- 


resentative must resort. He can have re- 


dress in no other mode or form of proced- 
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ul The statute which gives the right 
prescribes the redress and both provisions 
are alike obligatory upon the parties.” 
In that case a borrower sought to apply 
his payment of usurious interest by way 
of offset to the bill of exchange in suit 

the court held this could not be 


\t the expiration of the two years from 


the consummation of the usurious trans- 
action here in question, all liability by the 
bank to the borrower growing out of the 
The 
two years statute of limitation satisfied 
it. 


receipt of usurious interest, ceased. 


lhe nearest approach to a question like 
he one here presented, in any case that 
of Park- 
sank, 53 Kan. 
which was an attempt by a borrower to 
have a further remedy, by reason of a 
transaction of payment of usurious in- 
terest to a national bank, after the penalty 
therefor had been satisfied. 


we know of, occurs in the case 


hurst v. National 156, 


[he maker of a promissory note had 
peid usury to a national bank thereon and 
had recovered a judgment against the 
bank for twice the amount of interest 
paid by him. Thereafter he brought an 
action against the bank to recover the 
state statutory penalty for the latter’s 
neglecting and refusing to enter satisfac- 
tion of certain chattel mortgages given to 
secure the note, and in this action sought 
to reduce the amount of the principal 
note by having the same usurious interest 
applied in reducticn of the debt secured 
by the mortgages. But the court said: 

“If usurious interest has been charged 
and collected, the person paying it may 
recover back twice the amount of interest 
paid. This penalty must be enforced in 
the manner provided in the Act of Con- 


gress and resort cannot be had to any 
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other mode or form of procedure. Park- 
hurst (the borrower) having recovered 
twice the amount of interest paid, cannot 
be allowed to apply the same interest in 
reduction of the debt secured’ by the chat- 
tel mortgages.” 

In Parkhurst’s case, his statutory claim 
against the bank growing out of his pay- 
ment of usurious interest, had been satis- 
fied by judgment against the bank for the 
prescribed penalty. ‘Thereafter, he was 
not permitted to make payment 
the basis of a further claim of set-off. In 
the Connecticut case, the borrower's claim 
against the bank has likewise 
fied—not by judgment, it is true, but just 


such 


been satis- 


as effectually by the two-year statute of 
limitation. Clearly, he cannot thereafter 
make such payment the basis of a suit for 
recovery against the bank. His only 
remedy against the bank in the first in- 
stance was based on the federal statute, 
and that remedy has been lost by lapse of 
time. 

The following authorities upon the 
general subject may be useful to our cor- 
respondent: 

1. The federal statute as to consequen- 
ces of usury by national banks is exclusive, 
Bank v. Dearing, g1 U. state 
statutes imposing usury penalties do not 
apply. Railway Co. v. Bank, 106 Ala, 
346. 

2. Action against national bank to re- 
cover penalty for usury paid—double the 
interest—must be brought within two 
years from time of its payment. Bank v. 
Schwenk, 46 Neb. 381; Lynch v. Bank, 
22 W. Va. 554. Action to recover usury 
paid is barred by the lapse of two years 
from the time of thetransaction. Talbot 
v. First Nat. Bank (Iowa, 1898) 15 B. L. 
J. 701; Bank v. Thompson (Ky. 1897) 40 
S. W. Rep. 903. 


S. 29; 
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Deposit in Name of Another. 


DETROIT, Mich., Sept. 6, 1900. 
Editor Banking Law Journat: 


DEAR SIR:—I have read with interest your 
serial articles on ‘Alternative Deposits,” and 
beg to submit a question which has recently 
arisen in this bank. It is this: One of our sav- 
ngs depositors recently had his deposit changed, 
so that it stood inthe name of hissister. Shortly 
after this he died. He always retained the de- 
posit book and it was found among his papers 
after his death. So far as appears, the sister 
never knew of the deposit standing in her name, 
until after the depositor died. She now claims 
the amount from this bank. According to the 
decisions you have been publishing, we would 
judge that the sister had no claim; but, if you 
could cite us a decision a littie nearer home, we 
would feel gratified. 
CASHIER. 


The bank should file a bill of inter 
pleader bringing into court the sister and 
the representative of the estate of the de- 
positor, wherein all the facts in the case 
may be brought out, and the question of 
title rightly determined. According to 
the statement ot facts by cashier, the de- 
positor never parted with title, but there 
might be other facts, now unknown, 
which would lead to a contrary conclusion. 

The Peninsular Savings Bank of Detroit 
recently had a somewhat similar case, 
which wentup to the supreme court of 
Michigan and was passed upon in March 
of thisyear. As the opinion in the case is 
not unduly long, we cite the statement of 
the case entire, as being just such an auth- 
ority as is asked for, namely, a decision of 
the highest court of your own state. ‘The 
case is as follows: 

Bill of interpleader filed by the Penin- 
sular Savings Bank against Nancy Wine- 
man and Nancy Wineman and Afred C. 
Wineman, executors. From the decree 
entered, defendant Nancy Wineman ap- 
peals.—A firmed. 
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Hooker, J. There is no serious 
pute about the facts in this case. 
Henry Wineman had a deposit with 
complainant bank of $4, 467.16. On M 
12, 1896, he directed the bank to tra: 
that credit to his wife, Nancy Wine: 
and this was done by balancing his 
count and crediting that sum to her. 
pass book was issued in her name and 
livered to him and this he retained t: 
time of his death. He never afterw 
had an account with complainant. 
March 31, 1897, he made a deposit 
$2,573.50, to her credit. ‘Three ch: 
were paid, two of which Mrs. Winem: 
signed, and one was paid without her sig 
nature at Wineman’s’ request, upon 
statement that it was inconvenient to 
tain it. This was for only $50 00. 
were written by the cashier at Mr. W 
man’s request. 


lis- 


ob- 
\ll 
Ine- 
Mrs. Wineman not 
aware that money was deposited in the 
complainant’s bank to her credit, nor did 
she know that the pass book was issued 
in her name until about a year and a half 
after her husband’s death. 

Upon interpleader the Circuit Court 
decreed that this money belonged to the 
executors. A decree was made in favor 
of the executors, and Mrs. Wineman has 
appealed. 

Counsel seem to concede that the sub- 
stantial question in the case is whether 
the acts of the parties amount to a gift of 
the fund from Wineman to his _ wife. 
determine this in favor of the widow, it is 
necessary to find that it was intended by 
Mr. Wineman as a gift, and this we are 
unable to do. Laying out of the case her 
testimony, which was inadmissible, under 
the statute, we cannot find such intention, 
unless we are to presume it from the fact 
that he opened an account in her name, 
He opened no other account for himself, 
but thereafter made at least one deposit 
in this account. Nothing indicates that 
his wife knew she had an account, unless 


Was 


lo 
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it be the fact that she signed two checks, 
and these were apparently signed at the 
request of the husband,who himself caused 
the checks to be prepared, and took them 
to ver for her signature, and used the pro- 
cee is for his own purposes. She may not 
have known what she signed, or she may 
have understood that the whole transaction 
was for her husband's convenience. 

lhe case of Howard’s Admn’r v. Sav- 
ings Bank, 40 Vt., 597, might justify a de- 
cree for Mrs. Wineman, but we think the 
weight of authority is opposed to the rule 
there applied. The Massachusetts and 
New York authorities cited by counsel, 
hold that a mere deposit, in the name of 
another, unaccompanied by acts or declar- 
ations indicating an intention to donate 
the fund, is not alone sufficient to prove a 
gift. Broderick v. Waltham Sav. Bank, 
109 Mass., 149; Sherman v. New Bedford 
Sav. Bank, 138 Mass, 581; Brabrook v. 
Sav. Bank, 104 Mass., 228; Booth v. Sav. 
Bank, 162 Mass., 457. Bank v. Gleason, 
Beaver v. Beaver, 117 N. Y. 

McGregor, 43 Hun., 528. 
Robinson v. Ring, 72 Me., 140. 

See also Gardner v. Merritt, 52 Md.,78. 
In the latter case, and the case of Blasdel 
v. Locke, 52 N. H., 243, relied on by the 
counsel for the widow, there were facts 
beyond the mere deposit in the donor’s 


name from which the intention might be 
inferred. 


» BEE. 
Orr v. 


129. 


While there are some Michigan 
cases upon the subject, we find none that 
conflict with the cases above cited. 
v. Francis, 63 Mich., 181. 
g4 Mich., 11. 


Love 
In re Dunlap, 
O'Neil v. Greenwood, 106 
Mich., 572. Ackenhausen v. Sav. Bank, 
110 M., 175. Holmes v. McDonald, 78 
N. W. Rep., 647. 

(he decree of the learned Circuit Judge 
is atfirmed with costs. Grant J., did not 
sit. The other justices concurred. 


BRIEF REPLIES. 


J. D. New York. The notes executed 
by your depositor, not having been paid at 
maturity, you have the undoubted right to 
charge them up against his account and re- 
fuse to pay his checks which the balance, 
after so charging the notes,is insufficient to 
meet. It isnot necessary to reduce the 
notes to judgment before paying them out 
of his account, and you are under no liabil- 
ity for injuring his credit by refusing to 
pay his checks under such circumstances. 


Cashier, New York. It has been settled 
in New York State by arecent decision of 
the Court of Appeals that a national bank 
cannot create or enforce a valid lien upon 
its own stock,for indebtedness of the stock- 
holders, by enacting a by-law giving such 
a lien and printing notice thereof in the 
certificates of stock. A purchaser of the 
certificate from the original stockholder 
takes it free from any such attempted lien. 
But it would seem that the bank might loan 
money to its stock’1older and by taking an 
actual pledge of the certificate as security, 
gain rights therein, notwithstanding the 
national bank act prohibits loans by na- 
tional banks upon the security of their own 
shares of stock, 


Cashier, Florida.—-Concerning the ac- 
count of A and B, partners, each partner 
has the right to sign the firm name to a 
check, and when his signature has been 
furnished the bank, the bank is bound to 
honor it. Of course, if there is anything 
in the partnership articles expressly for- 
bidding one of the partners from signing 
checks, and this is brought to the knowl- 
edge of the bank, the case would be dif- 
ferent. 
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E, T. Connecticut. Sub-division E of 
section 67 of the Bankrupt Act provides 
‘that all conveyances, transfers, assign- 
ments, orincumbrances of his property, 
or any part thereof, made or given by a 
person adjudged a bankrupt under the 
provisions of this act subsequent to the 
passage of this actand within four months 
prior to the filing of the petition, with the 
intent and purpose on his part to hinder, 
delay or defraud his creditors, or any of 
them, shall be null and void asagainst the 
creditors of such debtor, except as to pur- 
chasers in good faith and for a prese.t 
fair consideration; and all property of the 
debtor conveyed, transferred, assigned or 
encumbered as aforesaid shall, if he be 
adjudged a bankrupt, and the same is not 
exempt from execution and liability for 
debts by the law of his domicile, be and 
remain apart of the assets and estate of 
the bankrupt and shall pass to his said 
trustee, whose duty it shall be to recover 
and reclaim the same by legal proceedings 
or otherwise for the benefit of the credit- 
* etc. 
which you present. 


ors. This provision covers the case 


K. Indianapolis. You will find it de- 
cided by the Supreme Court of Indiana in 
a case published in your June 1900 num- 
ber at page 447 that in assessing the value 
of shares of stock in a national bank for 
purposes of taxation, the owner of such 
shares is not entitled to have his bona fide 
indebtedness deducted from the assessed 
value of his stock. 


The Pittsburg Metal Coin Case Company 
have on the market a metal coin case or wrap- 
per which has advantages which should be in- 
vestigated by bankers. Their advertisement in 
this issue of the Journal illustrates the points of 
superiority. The company issue a pamphlet 
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containing numerous testimonials from ba: 
Among others: 
“Your coin wrapper is just what we 
send us at once 5,000 assorted sizes.”’ 
“We received to-day the coin wrapp: 
dered. They are perfect in every detail.” 
“After a complete trial of your metalli 
wrappers, we are convinced that they ar 
best article of their kind ever used by us.” 
For further particulars write the Pitts 
Metal Coin Case Co., 601 Empire Bui 
Pittsburg, Pa. 


The Quarterly Report of The Western Union 
Telegraph Company, For the Quarter ending 
September 30th, 1900, shows: 
Surplus July 1st, 1g00 $8,458,204 
The net revenues of the quarter 

ending September 3oth, in- 

stant, based upon nearly com- 
pleted returns for July, par- 
tial returns for August and 
estimating the business for 

September, will be about. 1 600,000.00 
$10,058,204.86 
From which appropriating for— 
Interest on bonded debt 239,040.00 


$9,819, 164.86 

It requires for a dividend of one 
and one-quarter per cent. on 
capital stock issued about 1,217,000.00 


Deducting which, leaves a sur- 


plus, after paying dividend, of $8,602,164.86 


A dividend of one and one-quarter per cent. 
on the capital stock of this Company has_ been 
declared payable on and after the 15th day of 
October next. 


AMERICAN BANKERS’ ASSOCIATION. 
RICHMOND, Va., October 2, 3 and 4. 


Take the Monon midnight mail 
Dearborn Station, Chicago. Sleeper ready 9:30 
P. M.; arrives Richmond, 6.50 A, M. City Ticket 
Office, 232 Clark street, Chicago. 


from 





